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TO PROHIBIT COMMUNICATIONS ON MATTERS 
PENDING FOR ADJUDICATION 


a 
WEDNESDAY, MARCH 5, 1958 


Untrep States SENATE, 
SreciaL SUBCOMMITTEE ON §. 2462 
OF THE COMMITTEE ON THE JJ UDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, in room 357, Senate 
Office Building, Hon. Sam J. Ervin, Jr. (chairman of the subcom- 
mittee) presiding. 

Present: Senators Ervin and Hruska. 

Also present: Francis C. Rosenberger, counsel. 

Senator Ervin. It is now 10:30. The committee will come to 
order. 


We have met this morning to consider S. 2462, a bill to prohibit 


certain communications with respect to adjudicatory matters pend- 
ing before Government agencies. 


‘The bill will be made a part of the record at this point. 
(S. 2462 is as follows :) 


[S. 2462, 85th Cong., 1st sess.] 


A BILL To prohibit certain communications with respect to adjudicatory matters pending 
before Government agencies 


Be it enacted by the Senate and House of Representaives of the United States 
| of America in Congress assembled, That (a) chapter 93 of title 18 of the United 
States Code (relating to public officers and employees) is amended by adding 

at the end thereof the following new section : 


“§ 1916. Communications with respect to adjudicatory matters 

“(a) Whoever, with intent to influence any adjudication by any agency upon 
the merits of any matter which has been designated for hearing before such 
agency, makes any oral or written presentation concerning any question of 
law or fact involved in such matter to any member, officer, or employee of 
such agency without first giving notice of such proposed presentation to all 
parties to such proceeding and according to each such party an opportunity to 
participate in such presentation, shall be fined not more than $500 or im- 
prisoned not more than one year, or both. 

“(b) This section shall not apply to any communication— 

“(1) between or among members, officers, or employees of any agency 
made in the performance of their official duties with respect to any matter 
pending before such agency; or 

“(2) with respect to any matter which any agency is authorized by law 
to determine upon ex parte application of any interested party. 

“(e) As used in this section— 

“(1) the term (adjudication’ shall have the meaning given to it by section 
1001 of the Administrative Procedure Act (5 U. 8S. C. 1001) ; and 

(2) the term ‘agency’ means the Interstate Commerce Commission, the 
Federal Trade Commission, the Securities Exchange Commission, the Fed- 
eral Communications Commission, the Federal Power Commission, and 
the Civil Aeronautics Board.” 
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(b) The analysis of such chapter is amended by adding at the end thereof the 
following new item: 
“1916. Communications with respect to adjudicatory matters.” 


Senator Ervin. I might say that while the notice refers to two bills, 
S. 2461 and S. 2462, the committee will only consider at this time 
S. 2462. 

I would like to put in the record a copy of the notice of hearing as 
published in the Congressional Record. 

(The notice@eferred to is as follows:) 


{From the Congressional Record of February 26, 1958] 


NOTICE OF HEARINGS ON CERTAIN BILLS BY THE COMMITTEE ON THE JUDICIARY 


Mr. Ervin. Mr. President, on behalf of a subcommittee of the Committee on the 
Judiciary, I desire to give notice that a public hearing has been scheduled for 
Wednesday, March 5, 1958, at 10: 30 a. m., in room 424, Senate Office Building, on 
S. 2461, a bill to prohibit unauthorized disclosure of certain information by mem- 
bers, officers, and employees of regulatory agencies of the Government, and 
S. 2462, a bill to prohibit certain communications with respect to adjudicatory 
matters pending before Government agencies. 

Persons desiring to be heard should notify the subcommittee by Monday, 


March 3, 1958, so that a schedule can be prepared for those who wish to appear 
and testify. 


The subcommittee consists of myself, chairman; the Senator from Arkansas 
(Mr. McClellan), and the Senator from Nebraska (Mr. Hruska). 

Senator Ervin. Now, Senator Jackson, one of the authors of S. 
2462, is here and the committee will be pleased to hear at this time from 
Senator Jackson. 


STATEMENT OF HON. HENRY M. JACKSON, A UNITED STATES 
SENATOR FROM THE STATE OF WASHINGTON 


Senator Jackson. Thank you, Mr, Chairman. 

Last spring the Permanent Investigation Subcommittee held a hear- 
ing to look into information leaks within the CAB. I presided over 
these hearings. Asa result of these hearings we took testimony from 
the chairman of each of the six Federal regulatory agencies with 
reference to the need for corrective legislation. These agencies are 
the Federal Communications Commission, Federal Trade Commission, 
Securities and Exchange Commission, Federal Power Commission, In- 
terstate Commerce Commission, and the Civil Aeronautics Board. At 
that time it was evident that there was a need for procedures to pre- 
vent undue pressure being exerted upon these agencies to control the 
outcome of their quasi-judicial proceedings. Therefore, on July 2 of 
last year, I introduced S. 2462. The bill was cosponsored by Senators 
McClellan and Yarborough. 

The subcommittee ascertained that various rules exist in the agen- 
cies which attempt to prevent or control different types of pressures 
on the deciding body. There are, however, no criminal penalties at- 

tached to such ‘rules, and the rules exist in the agencies which attempt 
to prevent or control different types of pressures on the deciding body. 
There are, however, no criminal penalties attached to such rules, and 
the rules themselves vary from agency to agency. 

All of the agency witnesses, with the possible exception of the Fed- 
eral Communications Commission witnesses, subscribed to the intent 
of the legislation. Some of the agencies, particularly the Interstate 
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Commerce Commission, Federal Trade Commission and Securities 
Exchange Commission have promulgated rules and demanded ethics 
which have for the most part preserved a judicious atmosphere. In 
the case of the Interstate Commerce Commission and the Federal 
Trade Commission particularly, many years of operation have resulted 
in traditions of practice similar to the courts. 

Even in the case of agencies who have careful and judicious pro- 
cedures, their attitude is typified by the answer of Mr. Orrick, Acting 
Chairman of the Securities Exchange Commission, when asked about 
a law to grant immunity from pressures. He states: 


I think it would be beneficial legislation. 
Mr. Durfee, Chairman of the Civil Aeronautics Board testified : 


But when the examiner’s decision comes out, that is when this pressure begins 
on the Board. I do not believe that that pressure should be exerted by calling 
an individual member of the Board and calling on him to commit himself or to 
attempt to influence his opinion prior to the time that he is heard in oral argu- 
ment. 

Strangely enough when Mr. McConnaughey, then Chairman of the 
Federal Communications Commission, was asked about this kind of 
legislation he stated : 


Mr. Chairman, the Commission asked me to state to you that as far as our 
agency is concerned, in the light of our experience, we do not need it. However, 
we have no objection to it if the Congress of the United States in the overall 
picture believes that there should be such legislation. 

Time was when substantially all contested matters were decided by 
judicial tribunals. Today, the field of administrative law controls 
disputes which, at least in the economic sphere, affect the daily lives of 
every citizen. The reasons for rascal-proof procedures are as com- 
pelling when related to the quasi-judicial bodies as when related to the 
ordinary courts. It is obvious that similar rules are not obeyed. 

Every student in law school realizes that his career and reputation 
are jeopardized by one improper approach to a judge concerning a 
matter under adjudication. Every client either knows or is summaril 
informed that he cannot make any informal pitch to the judge on such 
a matter. 

Centuries of legal experience have made it unnecessary to codify all 
details of legal procedure and ethics, but it seems that some adminis- 
trative bodies have not accepted the wisdom of the ages by adopting 
this time-tested machinery for ascertaining truth and right. Thus, I 
believe it is necessary for the Congress to enact the necessary rules as 
law and provide punishment for offenders. 

Such rules should be welcomed by the regulatory agencies. In most 
instances the board members have no legal insulation from pressures 
from every corner. They must make decision of tremendous impor- 
tance in a climate more like a smoke-filled room than a judicial cham- 
ber. I believe the present boards and those to come would welcome an 
enforced duty to refuse to listen to anyone until all interested parties 
had been informed of the presentation and invited to take part. 

The bill would simply apply to quasi-judicial bodies the same pro- 
cedural rules of notice which have always guided courts. No person 
would be allowed to make any presentation intended to influence the 
decision of a quasi-judicial body on the merits of a matter under adjudi- 
cation until all parties in interest had been notified of their right and 
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given opportunity to participate in it. The rules would apply to all 

resentations, however formal or informal, by any person whether act- 
ing for himself or not. Such notice would not apply to proceedings 
which are allowed by law to be presented ex parte. 

Simply stated, the proposed legislation would give litigants an op- 

ortunity to have their case decided in the same kind of climate of 
impartiality that exists in a court of law. It is obvious that existing 
laws and rules do not now provide that climate. This proposed bill 
will go a long way in assuring litigants of a fair and impartial deter- 
mination of their case. 

It is true that this bill will cause some drastic changes in the proce- 
dures of some of the agencies. Recent events indicate to me that it is 
high time for some drastic changes. All evidence compels me to con- 
clude that regulatory decisions should be reached in a climate which 
provides all possible safeguards against improper influence. 

Mr. Chairman, I would like at this time to either have filed or to in- 
corporate by reference the pertinent part of the hearings held by the 
Permanent Subcommittee on Investigations on May 13, 1957, and 
June 4, as soon as the clearance can be obtained from the members of 
the subcommittee in accordance with the rules of that subcommittee. 

Senator Ervin. Those will be received as exhibits under that condi- 
tion, subject to that condition. 

Senator Jackson. The reason I made that request is that it includes 
the testimony of the various representatives of the six regulatory com- 
missions on this particular subject. 

This makes it unnecessary for the committee to go through all of 
that previous testimony. 

Senator Ervin. The Federal Communications Commission has sub- 
mitted a mimeographed, two-page document of comments on S. 2462, 
and raising certain questions about the applicability of the proposed 
on in certain situations. Have you had an opportunity to peruse 
that ¢ 

Senator Jackson. I have not had an opportunity to see their report. 
Very frankly, they were given an opportunity at the time of our hear- 
ing to make their recommendations and comments. 

As I recall, they were generally in accord with the legislation. 

Senator Ervin. I would assume that statement to be so, but it does 
raise certain questions which I would suggest that you and Senator 
Yarborough and Senator McClellan study those questions and 

Senator Jackson. Do we have the report here? 

Senator Ervin. I can give you a copy of their statement, sir. 

Senator Jackson. Fine. 

Senator Ervin. I would suggest that the authors of the bill study 
this statement of the Federal Power Commission and at some future 
date, within the near future, that they communicate both to the com- 
mittee and the Federal Power Commission their reactions to ques- 
tions raised since you have not had an opportunity to see them before 
this time. In other words, it may be that some slight changes in 
the phraseology of the bill might be needed. 

iP any one of these agencies would like to ask any questions of 
Senator Jackson, I am sure he would be glad to answer them. 

Senator Jackson. The representative of the Federal Power Com- 
mission is here and I think he would like to make a comment or a 
statement at this time. Maybe we could help clarify the point or 
points that they have raised. 
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Senator Ervin. You might state your name and position with the 
Federal Power Commission for the record. 

Mr. GarcHE.L. I am Willard W. Gatchell. I am general counsel 
of the Federal Power Commission. 

Mr. Chairman, the Federal Power Commission, of course, is in 
accord, as Senator Jackson has said, with the purposes of this bill. 
What we raise are merely some technical things which we think should 
be considered because the bill is doing something that is very desirable. 

Just by way of giving point to it, may I say that in response to 
some questions from the House Subcommittee on Legislative Over- 
sight we pointed out that there are some 17 functions performed by 
the Commission which might be described as rulemaking under sec- 
tion 2 of the Administrative Procedures Act and 35 functions under 
the same definition would be described as adjudicatory. 

Now, our difficulty is that we think the bill is a desirable bill and 
it should be made clear so that those who deal with the Commission 
will not be in doubt as to whether they come within its provisions. 

We are not, do not want to give the impression—we are not object- 
ing to the bill, because we think it is a good thing. 

Senator Ervin. I might say that I so construed the statement of 
the FCC as favoring the objective of the bill and it is merely raising 
some matters which the Federal Power Commission felt needed 
clarification. 

Mr. GatcHe.t. Yes, sir; you were right. 

Senator Jackson. Might I state, Mr. Chairman, at this point, that 
there is no intent on the author’s part—I can’t speak for my other 
two colleagues who are on the bill, to cover the rulemaking. 

The subject matter involved pertains to adjudication. 

Adjudication, Mr. Chairman, has been defined as relating to the 
definitions as contained in section 2 of the Administrative Procedures 
Act. That is set out and I believe that rulemaking is excluded un- 
der the Administrative Procedures Act as not being a matter of 
adjudication. 

Is that not correct ? 

Mr. Garcuett. That is correct, Senator. 

Senator Jackson. Therefore, I would say that the Federal Power 
Commission’s comment on the bottom of the page, Mr. Chairman, 
where they raise this question—does this mean that erty to influ- 
ence an agency on procedural steps after a hearing has been desig- 
nated in an adjudicatory matter are not to be prohibited ?—well, I 
don’t think that would be covered because it is not a matter of adjudi- 
cation. 

Mr. Garcuett, Mr. Chairman, that is why we called it to attention 
because we point out that when you are asked for a postponement of 
a hearing already set, or for some continuance of a hearing that is 
already in progress or for expedition of the hearing, that you may be 
affecting the very thing which we think the bill is trying to protect 
because you are dealing with rights of other people and the general 
public and our primary interest is that the general public shall be 
protected in its rights. 

We are raising these points because 

Senator Jackson. As part of the legislative history. 

Mr. GArcHELL. Yes. 


31377—58——2 
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Senator Ervin. I can see from practical experience as a lawyer that 
you have a situation there that sometimes omnes or requests for 
continuance or postponement 

Mr. GaTrcHELL. That is true, Senator, but I might point out that 
such things as illnesses are readily ascertainable, but when somebody 
feels they may be able to bring some pressure on some intervenor by 
a delay, then it might be improper. Therefore, we think that some 
of these steps which are not adjudicatory might well come within the 
intendment of the bill because the improper influences could not be 
exerted in matters which do relate very directly to the rights which 
may come out. 

Senator Jackson. May I comment, Mr. Chairman ? 

I think the test is, Does it go to the merits ? 

If I may read from the bill, subsection (a), first page of the bill: 

Whoever, with intent to influence any adjudication by any agency upon the 
merits of any matter which has been designated for hearing before such agency, 
makes any oral or written presehtation concerning any question of law or fact 
involved in such matter to any member, officer, or employee of such agency 
without first giving notice of such proposed presentation to all parties to such 
proceeding * * * 

Senator Ervin. Your bill is only directed to pressure brought on 
the agency and not on any of the litigants that may be involved or 
any of the intervenors or parties? 

Mr. Garcue.. That is correct. 

Senator Jackson. I would like to emphasize again that it goes to 
the merits; that any attempt to indulge in improper pressure of any 
kind concerning a question of law or fact I submit that the question 
raised by counsel for the Federal Power Commission does not come 
within the purview of Senate 2462 for the reason that it does not 
relate to the question of law or fact; but, on the contrary, it does re- 
late to procedural matters. 

Mr. Garcuet. I am in complete agreement with Senator Jackson 
on that score. 

Senator Ervin. In other words, your idea is that the bill should 
remain narrower / 

Senator Jackson. Yes. 

I am fearful if we attempt to cover such a wide area that some of 
the agencies might not be able to function. 

I believe that the effort that we are making to improve the oppor- 
Saty for litigants to get a fair hearing is pretty well covered by this 

ill. 

I think what most litigants want is a fair hearing on the merits as it 
pertains to some question of law or fact. The other area I do not see 
at this time is involved. 

It may well be, Mr. Chairman, that we will want to amend this bill 
further but I think it will be a long step forward to preserving the 
confidence in the regulatory agencies. 

Iam sure that most litigants would be happy if they could be assured 
that they will get a fair and impartial hearing of their case. This is 
the objective. 

Senator Ervin. Does that colloquy cover the points that you think 
should be made clear ? 

Mr. Gatcue.t. Yes, sir; we were not trying to restrict the bill. 

Senator Jackson. Clarify them. 
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Senetat Ervin. You want legislative history that will clarify your 
points ¢ 

Mr. Garcue .. I think it is amply clarified by what Senator Jack- 
son said because I am in complete agreement with him. 

Senator Ervin. Senator Hruska, would you like to ask either of 
the present witnesses a question ? 

Senator Hruska. I do have some questions of both of them, if you 
can bear with me, Senator. 

I would like to say, first of all, I would be very interested in seeing 
that the declared objectives of this bill would i. advanced and an- 
chored down as far as possible. I think the objectives are very fine. 
I think you should be commended, Senator, for bringing it to the 
attention of the Senate, both in the form of hearings you had and 
both in the form of this bill—the problems that are involved. 

I know it is very evident from the statement you have made that 
you are aware there are certain limitations here beyond which you 
cannot very well go as a practical matter. 

I should like to raise some of these that have come to to my own 
mind as I read both your report and the bill. 

Now, in the report, for example, at page 20, it is suggested down 
in the middle of the long paragraph that it also feels that since 
regulatory agencies are quasi-judicial, the board members, when acting 
in an adjudicative capacity, matters should be afforded the same pro- 
tection asa judge ina court of law. 

Now, what is your understanding of the protection which a judge 
in a court of law gets and what is the basis of that protection ? 

Senator Jackson. The basis of it is long tradition. There are no 
statutes, to my knowledge—at least as it relates to Federal courts— 
that provide criminal penalties to anyone who attempts to make, 
shall we say, in a case of a lawyer, an unethical approach to a judge 
on an adjudicatory matter. 

This proposed legislation attempts to bridge this long gap of well 
established traditions that have protected the court, by statute. 

This occurred over a period of centuries. 

Senator Hruska. I understand. 

Senator Jackson. The trouble here is that codes of ethics have been 
set up by the regulatory agencies. Unfortunately, they have not been 
adhered to. 

The record, and I want to assure the Senator that we went into 
this matter very carefully—the pending bill is not the result of hasty 
action—the pending bill is a result of hearings held last year, grow- 
ing out of the leaks in the so-called Northeast Airlines case, Civil 
Aeronautics Board. 

After we completed the hearings on that case, it was obvious to the 
subcommittee that there was a need for legislation. So we very care- 
fully called in each regulatory agency, all six of them, and asked for 
their views on the need for legislation. We inquired as to how they 
operated. 

After that, counsel for the subcommittee who sits at my right, Mr. 
Donald O’Donnell, conferred with counsel for the 6 suuniptocs agen- 
cies on 2 different occasions. The pending bill is a result of those 
conferences. 
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I should state that while there are some minor differences within 
the 6 regulatory agencies, they in general agree with this legislation, 
all 6. 

I say there are some minor differences but I do not think any of 
real substance. 

Now, Counsel O’Donnell can correct me on that point. Is that 
substantially true? 

Mr. O’Donnetu. That is substantially accurate. 

Senator Hruska. The direct answer to my question, then, is that 
a protection given a court of law consists of the tradition and prac- 
tices which have grown up for hundreds of years? 

Senator Jackson. This is right. 

Senator Hruska. They are also embodied somewhat in certain 
canons of ethics which bar associations have from time to time drawn 
so that it is not a matter of statute in a court of law. It is a matter 
of tradition and custom. 

Senator Jackson. To point up the value of tradition and time, or 
point out, I should say, the value of tradition and time, by stating 
that the Interstate Commerce Commission, I think based on the testi- 
mony given us, has had less difficulty on this question of improper 
approaches than any of the other agencies. 

Senator Hruska. By reason of this long-established career and 
history. 

Senator Jackson. This is true. It goes back to, I believe, 1887. 

Senator Hruska. That seems to be about right. 

Senator Jackson. 1887. Again, it points up the value of tradition, 
but it will not bridge the gap. 

Senator Hruska. Now, Senator, the language is very, very broad 
in the statute. 

Whoever makes an oral or written presentation concerning any question of 
law or fact involved. 

Now, then, a man takes out a big page in a newspaper for example 
when a matter is pending before a commission and says: Now, 
Niagara Falls should not have or should have a certain license and 
here is why. 

Would that be a written presentation concerning a question of fact 
or law in the case, and would that sort of situation fall within this 
bill? 

Senator Jackson. I would doubt whether that would be a commu- 
nication to the agency unless it was 

Senator Hruska. We take judicial notice that most members of 
regulatory bodies read newspapers. I would like to indulge in that 
presumption myself. I don’t know about the rest of the committee. 

I just wonder, if that were done in the case of a report in court 

Senator Jackson. It gets down to a matter of intent. I would 
not want to say that that is ne essarily true. I think you could an- 
swer it another w ay, Senator Hruska, by saying that if you gave that 
kind of public notice, then all parties to it have been notified. That 
is covered in here. 

Senator Hruska. They don’t give notice; they publish an ad. It 
is true there is simultaneous impact upon the other parties as well as 
on the commission but notice to me means advance notice. 

In other words, I cannot go to a commission, nor can you, and talk 
to them and then tell the other fellow about it. 
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Senator Jackson. But the point of it is, if you come to the conclu- 
sion it is given openly and notoriously, made an open and notorious 
communication, you can indulge in the same presumption that the 
other parties 

Senator Hruska. The law does not say, the language you use does 
not say. It says, whoever makes a written presentation. Here is a 
written presentation. 

Senator Jackson. But let me ask you something: 

Is this a written presentation to the commission ¢ 

Senator Hruska. I am asking. 

Senator Jackson. This is a criminal statute. It would be strictly 
construed from what little I remember of my law, and I would say 
that it is not a communication or a written presentation to the com- 
mission, agency. 

Senator Hruska. If that were plain in the statute I would go along 
with you. Obviously in the case of courts, again, in the case of courts 
if such an ad were published when a court trial was in progress, I 
have an idea that we have a very experienced member or past member 
of the bench here, I have an idea that would be contempt of court 
and it would be punishable. I think under that same—— 

Senator Jackson. Not committed in the presence of the court. 

Senator Hruska. I would not wonder if it would be getting dan- 
gerously close to it. 

Senator Jackson. You could get a dozen cases one way and a dozen 
another. I doubt whether it would be committed in the presence of 
the court. The court might so hold. 

Senator Hruska. Under this general language here, obviously, if 
a person paid money for an ad, that would be an extreme case, to be 
sure. But if the presentation were in the form of a lecture or in the 
form of a TV show or of a radio show, for example, and there was a 
repeated effort made through those mediums, through that type of 
medium, while hearings were in progress and while a decision was taken 
under advisement by the commission, could that under the language in 
this statute, fall within the purview of the statute ? 

Senator Jackson. I don’t think this is a written presentation. 

Senator Hruska. Oral presentation. You have “oral or written 
presentation.” 

Senator Jackson. That’s right. But I say that if it is not an oral, 
written presentation to the agency, what is it within the statute, or 
the proposed statute ? 

Senator Hruska. It does not say “presentation to the agency.” 

Senator Jackson. What is your suggested amendment ? 

Senator Hruska. I am just wondering. I don’t know. I am just 
raising the question, because if this language is broad enough to cover 
that type of situation, I wonder if we want this 

Senator Jackson. May [ask this: 

Do you think a court following the usual rules of interpretation that 
apply toa criminal statute would construe this in such a broad fashion 
as to include statements, maybe a circular, letter, to someone else, or 
statement in a paper miles away from here as a presentation within 
the meaning of this provision of this bill ? 


Senator Hruska. If, for example, a page ad—you and I both in our 
legislative 
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Senator Ervin. On page 2, presentation has to be made to a member, 
officer, or employee. 

Senator Hruska. Where is that from ? 

Senator Jackson. Top of page 2. 

Senator Hruska. That would still leave the question whether or not 
an ad directed to the wisdom of granting a license to the Niagara 
Power Co., when there is only one place where a decision is being con- 
sidered and where it will be, and this ad is printed in 3 or 4 of the local 
newspapers of the city in which the commissioners are sitting, would 
that be considered a presentation to the commission within ‘the lan- 
guage used in the bill? 

Senator Ervin. In my judgment, if I may answer the question, Sen- 
ator, it would not unless they mailed a copy of the newspapers. 

Senator Hruska. If the employee brings it to his front poreh— 

Senator Jackson. This is the author’s interpretation of it; this is 
his intent. I am not sure about my colleagues—I am sure my col- 
leagues would agree with that, we don’t intend to cover—where would 
you draw the line ? 

Senator Hruska. That is what I am trying to find out. 

Senator Jackson. We have tried here. I think we have said “to 
any member, officer, or employee of such agency. 

Senator Hrv skA. I have raised the question. I do not know what 
the answer is nor how it should be amended, because, as I say, as I 
read this bill—I read the hearings and this question—this question 
presents itself to my mind. 

I imagine others will have those same questions in their mind. 

Senator Jackson. Mr. Chairman, if there is no objection I think 
Mr. Gatchell wants to make a comment on that. 

Mr. Gatcue.u. Senator, I think this is found in the express lan- 
guage of the bill which is drawn in this respect about as carefully as 
I think it could be. It says on page 1, at line 11 there, “any oral or 
written presentation.” 

Now, presentation means that something is presented to somebody. 

Then on page 2 it says to whom it must be presented. 

The publication, such as you are mentioning, is a public presenta- 
tion and it comes into the next line where it says: “Without further 
giving notice. 

Now, the notice is given in the publication to everybody, those who 
would be parties to the proceeding or anybody else. 

I would not think that the publication of an advertisement such as 
you mention would come within the intendment of the bill as drawn. 

Senator Hruska. Very well. 

Senator Jackson. This is a part of the legislative history of this. 

Senator Ervin. In effect, the bill is designed to hit those people who, 
like Nicodemus, travel by night. 

Senator Hruska. That brings me to the second of the questions, 
broad class of questions, which I do not know that they would travel 
by night, but suppose a Senator or Congressman w anted to address 
a letter to the Federal Communications Commission and he s ays there 
is a certain license being considered for a certain city. Now, I am 
interested. I have been requested by company A to interest myself 
in this matter to the extent of getting expeditious treatment. It is up 
to you to decide how you want to treat this thing, but, after all, they 
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have certain commitments they would like to make for the money they 
are holding by way of financing, and they would like to know soon. 
So, will you please consider this application as rapidly and as expedi- 
tiously as you can so these matters may go forward, either yes or no. 

Now, if it just happens that that Senator sits on an Appropriation 
Committee or some committee which has to do with the life or the 
continued performance of duties or area or jurisdiction of that com- 
mittee, would 

Senator Jackson. Agency. 

Senator Hruska. Of that agency; would that type of thing be in- 
cluded in this ¢ 

Senator Jackson. If it pertains to a matter within the definition of 
this proposed bill. That is an adjudication as defined by the Adminis- 
trative Procedure Act. It would be prohibited. If it is an ex parte 
matter, of course, it would not be prohibited. Maybe it will save 
Congressmen and Senators a lot of letterwriting. 

Senator Hruska. Which would be a happy thing. 

Senator Jackson. For all of us. I want to say, not in a facetious 
manner, but I think that a lot of our constituents, we will take in an 
airline case, will line up through the chamber of commerce, behind one 
applicant who is going to give better service to their area than another 
applicant. And then we are asked to forward the letters down, which 
we clo. 

Senator Hruska. Does that fall within the proscription ? 

Senator Jackson. Yes, sir. 

Senator Hruska. The mere transmittal of that letter. 

Senator Jackson. It is being presented, so I think it would; yes. 
It is a matter under adjudication. It is a presentment, I think. We 
are directing it to them, asking that they be given favorable—— 

Senator Ervin. Could the chamber of commerce send that letter 
directly to them ? 

Senator Jackson. No; not any more than a judge. Suppose Ari- 
zona and California are fighting over water rights. Should the Gov- 
ernor of California write to the Justices of the Supreme Court, that 
being a case of original jurisdiction? Of course, he should not. I 
guess he can. 

Senator Hruska. Suppose he made carbon letters of these, and sent 
them, the carbons, to what you would call all interested parties. 
Would that. cure the defect of his presentation ? 

Senator Jackson. I would say yes, if he gave notice in advance. 
The poten provision is on page 2 of the bill. The saving clause is 
as follows: “without first giving notice.” He has to give notice first. 

Senator Ervin. So, he has to send the letter to the other people first, 
and then to the Commission. In the case of newspapers, you do not 
do that, but in the case of a letter you require that, according to the 
construction which Mr. Gatchell advances. 

Senator Jackson. You are communicating. The newspapers, I do 
not think is a presentation within the meaning 

Senator Hruska. I am asking. 

Senator Jackson. It is not my intent to so include it, because what 
we are trying ot do is to prevent pressures being applied to any mem- 
ber, officer, employee of such agency. Now, if you put an ad in the 
paper and everyone in the world can see it, query whether that is im- 
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proper pressure. Of course, it is not. The whole world knows about 
it. Isuppose Senators can get up—— 

Senator Hruska. Just because everybody knows about it does not 
eliminate it as pressure; does it / 

Senator Jackson. I think it is the kind of pressure that—obviously, 
there are all kinds of pressure. The question is whether it is im- 
proper. 

Senator Hruska. That is right. 

Senator Jackson. I do not think that open and notorious publica- 
tion is improper for the reason that everyone knows about it. It is 
this nefarious business of one person going to an employee or a mem- 
ber of or officer of an agency and trying to exert pressure and influence 
in a way which would have the effect of having that member change 
his opinion on the merits. 

Senator Hruska. The Nicodemus business to which the chairman 
refers and with which I am in full sympathy—but the bill which is 
before us does not mention Nicodemus’ name. 

Senator Jackson. I must say, Senator, that we certainly may have 
some holes in this. I would be the last to deny that possibility. But 
I merely wanted to assure the Senator that this pending bill was not 
hastily conceived, but, after extended hearings in the other committee, 
with an opportunity of the agencies to participate ; then 2 separate con- 
ferences with the counsel from each and every one of the 6 regulatory 
agencies participating. 

Now, of course, there are amendments that should be made. I am 
all for them, if it will help to strengthen our objective of developing, 
Mr. Chairman, a fair and impartial climate in the adjudication of mat- 
ters before these regulatory agencies. 

Senator Hruska. The Senator from Nebraska prefaced his remarks 
by saying, “I appreciate it is a good thing”; you are to be commended, 
and [think youare. These various legal staffs of the regulatory bodies 
are to be commended for their going beyond the call of duty, if that is 
what it is, and I am all for the objectives of the bill, but I raise these 
questions. 

Senator Jackson. May I say to the Senator that I appreciate his 
searching questions, because I think it helps to clarify the legislative 
history of this bill. 

Senator Hruska. That is their purpose. I am sure you understand. 

Senator Jackson. I do understand, and I want to assure the Sena- 
tor that I do appreciate that effective type of interrogation which is 
now going on by him. 

Senator Ervin. If all the Senators and Members of Congress 
adopted the policy about these matters I have, there would not be neces- 
sity for these bills, because I told people I do not interfere with regula- 
tory agencies and the furthest I have ever gone is to expedite a de- 
cision as far as possible and I always wrote an additional paragraph 
that I was not suggesting how they should decide it; that I had no 
interest in the decision. However, the very searching questions of 
Senator Hruska have prompted me to form the decision that, if I 
should change my way of doing in the future and run afoul of this 
act, Iam going to get him to be my attorney. 

Senator Jackson. I would like to make this observation at this 
point : In order to be very candid, I think we must all admit that there 
have been no set rules, so far as the regulatory agencies are concerned, 
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in the minds of the public. I do not believe that there has been a gen- 
eral impression that, when these regulatory agencies wear their judicial 
hat as distinguished from their rulemaking hat, people in this town, 
and people who are familiar with the function of these agencies, ex- 
pect them or have expected them in the past to operate in a judicial 
fashion. Unfortunately, there has been this custom growing up of 
contacting all of these people, and it has been going on for years and 
ears. 

" I am sure that litigants who have a desire to have their matter 
decided on the merits, on the law and the facts, would rather make a 
presentation to a body which they feel they could get that kind of an 
adjudication from. 

I do not think that people who have some matter to present want to 
feel that they have to wine and dine a member of the agency, or talk 
to him in his office, or a lot of other things. 

I believe that most litigants, whether it is a small corporation, a 
big corporation, a little individual, or a big individual—I think want 
that kind of fair and judicial treatment. 

So what has happened in the past we can go into for a long, long 
time, but I merely wanted to say that this legislation is intended to 
settle, once and for all, what the rules of the game should be. 

Senator Hruska. Would it not be fair to say further that, in the 
main and by and large, most people do observe the proper attitude 
toward these commissions and it is only in a rather relatively small 
number of cases that they do not, and of course the violation of that 
sense of good taste, if nothing else, is what is so jarring, and particu- 
larly when we get some very violent cases such as those to which you 
referred in your report and in your investigation. 

Senator Jackson. I would agree with the Senator, absolutely. 

I think the vast majority of these people are intellectually honest 
and want to do the right thing. 

I think they, too, would like to be immune from people calling 
them up and discussing matters with them. 

Very frankly, I think they would have more time to adjudicate 
matters if they could be free from these pressures. This applies 
to staff members and everyone in the various agencies. 

Senator Hruska. In my latest remark I had in mind the members 
of the public and those who have matters before the Commission rather 
than members of the Commission themselves; that most people who do 
have business with the commissions are governed by rules of restraint 
and of good taste rather than the contrary. 

Senator Jackson. That is right, 

But let us take a case. Suppose you have one litigant who is a very 
fine person, who has a good record and a good reputation and the 
other litigant is one who is, say, an operator. He is going to maneuver 
and pull all kinds of things. It places the man who has a fine repu- 
tation, a good record, in an embarrassing position. The first thing 
he knows, the other party may be, the rumor gets around that he is 
trying to put on pressure. Then what does he do? He has all of his 
property rights at stake. Human nature being what it is, he is going 
to start maneuvering himself. I am just trying to be very frank. 

I think if you go through enough cases you will find that sort of 
pattern. This legislation is intended to preclude such possibilities 

31377—58——3 
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in the future. We cannot stop all of them. But we can lay down with 
a sense of definiteness what the rules are. 

Senator Hruska. May I make this suggestion, Mr. Chairman, in 
the light of the questions, the two types of cases which I presented 
here: radio, television, newspapers, and so on. In the light of that 
kind, and then letters which might be sent, would the staff care to sort 
of turn that over in their heads and, if there is anything that could 
be added by way of either additional language or something of that 
kind to cover that, fine; if not, it is all right with me, too. 

Senator Jackson. Could I make this observation? It might, if it 
is in order, Mr. Chairman, as a suggestion, a statement in the report 
which would be a part of the legislative history of this bill, could 
cover that very point, making it clear that communication relates to 
a direct communication, presentment, to such member, officer, or em- 
ployee of such agency. 

And this, I think, we could cover in the report; to try to write it 
into every situation in the proposed statute might be difficult. Would 
that help? Iam merely making a suggestion. 

Senator Hruska. I do not know what would be a solution, but I 
think we ought to try to solve it or to deal with it now rather than 
have this become law and then be confronted with something that 
would be a little loose or too wide in its application. 

I have no further questions. 


Senator Ervin. Do you have any further observations, Mr. 
Gatchell ? 


Mr. GatcHetu. No, sir. 

Senator Ervin. On behalf of the committee, I want to thank you 
for coming before us and giving us the benefit of your thoughts. 

The next witness is our colleague, Senator Yarborough, one of the 
coauthors of the bill. 

Senator Yarborough, we will be pleased to hear from you at this 
time. 


STATEMENT OF HON. RALPH W. YARBOROUGH, A UNITED STATES 
SENATOR FROM THE STATE OF TEXAS 


Senator Yarsoroucu. Mr. Chairman and members of the com- 
mittee, as coauthor with Senator Jackson as principal author and 
cosponsor of this bill, I appreciate this opportunity to appear before 
you on behalf of S. 2462, a proposal that I believe might aptly be 
termed an anti-improper-influence bill. 

The simple purpose and intent of S. 2462 is to stop the behind-the- 
scenes secret pressures on the key regulatory boards. 

In that respect, Mr. Chairman, I do not think it is aimed at a 
newspaper advertisement to the whole world. 

As a means for stopping such behind-the-scenes pressures, the bill 
requires that anyone who tries to influence the process of adjudication 
of any agency must give notice of his proposal or his presentation 
to all parties concerned. 

The need for such curbs has become increasingly clear during the 
recent FCC hearings in the House of Representatives. At least some 
things would not have mapeenet had it been legally mandatory that 
all such presentations in the case be given to all parties interested. 
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I am happy to cosponsor this bill with Senator Jackson and Senator 
McClellan because we have had some experience in my own State that 
convinces me of the necessity for it. The people of Texas have had 
some bad experience with respect to influence peddling on the State 
level. That experience, with irresponsibility and dishonesty, has re- 
sulted in thousands of Texans being bilked out of millions of dollars in 
a seemingly unsound or crooked insurance operation. Some of our 
insurance commissioners were given thousands of dollars, flown around 
the country on lavish vacations, and some State employees were given 
money and gifts to influence their decision. 

In my State, we have learned the hard way. The trouble is not all 
cleared up yet but the people of Texas are working diligently to clear it 
up there. The recent hearings have shocked the people of the United 
States. Some things that I think most people will consider improper 
influences have begun to occur at a national level. 

The basic step for honest and fair and equal government is building 
a bulwark against undue business and political pressures. This is true 
in Texas. It is true in the Nation on the Federal level. 

Countless pages of testimony show that many good and honest board 
members, commissioners, and their staffs are unwilling parties to unjust 
pressures. The pressure is so great in some instances that some agency 
officials are even afraid to mention these matters, and I think Senator 
Jackson told of the FCC response to an interrogatory which led up to 
this bill. I believe these officials filed a statement that they were not 
experiencing any pressure or undue influence, This testimony rings a 
strange note in view of the testimony that has come to light. 

The bill that I am cosponsoring provides that anyone making this 
written or oral statement to any member, officer, or employee of a board, 
or presentation, with intent to influence a decision on the merits, must 
first give notice of his proposed presentation to all interested parties. 

Under this bill, anyone not giving such notice would be subject to 
fines of $500 and/or imprisonment up tol year. I believe that passage 
of this bill would have a very beneficial effect, as it would minimize 
unfair behind-the-scenes pressure and dealings. It would set a stand- 
ard. It is not a perfect bill but having carefully read it and reread 
it, I believe that the staff has done a fine job on it. 

I think the bill is far clearer than most criminal laws and out of my 
5 years’ experience as a district judge, a trial judge in Texas, a third 
of that time spent in the trial of criminal cases, I believe this is an 
enforceable, workable law and that it is far clearer than most criminal 
statutes when they are first enacted. 

The enactment of laws, of course, is a process of trial and error. 
T do not think we have ever tried in this country the process described 
in one of the countries mentioned in Gulliver’s Travels where each law 
was limited to 26 words to correspond to the number of letters in the 
alphabet so that they would be clear and understandable to all people. 

This being criminal law, it will be strictly construed in favor of 
anyone charged with wrongdoing. Civil law is generally broadly 
construed to effectuate the purposes of the law. The criminal law 
as the committee well knows, the distinguished jurist who is presiding 
as chairman, is strictly construed in favor of the innocence of any 
person who may be charged with wrongdoing. I do not say it is per- 
fect, but in studying it over, the one word that gives me a little trouble 
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is the word in the second line of the second page, without “first” giving 
notice—whether that notice ought to be made first. 

I think perhaps maybe that one word ought to be changed without 
contemporaneously giv ing notice or giving notice at that time. 

In my own State, as in the Federal Rules of Procedure in court, 
notice can be given after amendment to a pleading by an attorney mail- 
ing a copy of the pleadings to opposing counsel at the time he files it 
in court; he can mail it to the clerk and mail the carbon copy to op- 
posing counsel. 

Senator Hrusxa. Is it not also a rule in the Federal rules that notice 
must be given simultaneously ? 

Senator YarsoroucH. With the filing. 

In some instances, airlines—take the CAB example—might have a 
contest over what city they want to make the terminal city of a certain 
nonstop flight. Each of those cities has a vital interest in it. They 
enter the case—maybe whole States. They may call on Congressmen 
or Senators to enter the lists on the side of the particular city. or State 
that has interest. This bill would not prohibit that. This bill merely 
says that a Member of Congress may send copies to interested parties 
if he wants to file a brief on behalf of his State or a Congressman on 
behalf of his city, two contending cities. Sometimes cities get in these 
fights just as heavy as any private business. 

Sentaor Ervry. I am inclined to agree with you about the observa- 
tion of that word “first.” I think that was one of the points Senator 
Hruska raised first. I would see no objection if a man wanted to ad- 
dress a letter to one of the regulatory commissions or agencies if he 
sent a copy of the letter to everybody that was an interested party 
simultaneously with the mailing to the commission. 

Senator Jackson. Mr. Chairman, if it was simultaneous, yes. 

I think if you do not define that, you might run into the situation 
where the man could come in a year later and send in a copy and he 
would have given notice. 

Senator Ervin. I agree with you on that. 

Senator Jackson. Then you have the problem, too, on an oral pres- 
entation. 

Senator Ervin. Something like contemporaneously giving notice. 

Senator Hruska. Mr. Chairman, I should like to observe that the 
writing of a letter would not be permitted under the language of the 
bill because he must not only give notice of such proposed presentation 
to such parties and such proceedings but he must accord to each such 
party an opportunity to participate in such presentation. How is the 
other procedure going to participate in a letter that is presented to the 
commission ? 

Senator YarsorovueH. That would only apply if there was oral ar- 
= he got him off somewhere and tried to argue the case 
oral 

Sinatior Hruska. You are dealing with a criminal statute and ro 
have the words “oral or written” in the sentence that we are consi 
in 

Sistine YarsoroueH. Oral and written. This would prohibit either 
an oral or written communication. 

Senator Hruska. In the case of a letter, how can the other party be ° 
present in such presentation ? 
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Senator Ervin. When he gave him the letter, he would have an 
opportunity to reply to the argument in the letter. 

Senator YarsoroucH. That gives him the opportunity. 

Senator Hruska. If the presentation consists of a letter which is 
mailed to the commission and the language in this criminal statute 
which has penalties said that the other party must be entitled to par- 
ticipate in that presentation. 

Senator Jackson. That means—— 

Senator Hruska. It does not say “method.” 

Doesn’t say, give him the same opportunity. 

It says in such presentation. 

Senator Jackson. To participate would be to reply. He would not 
participate in the drafting of it, surely. He would have the right 
to reply to it. 

Senator Hruska. I am wondering if the language, therefore, in 
this sentence here would not preclude the sending of a letter because, 
obviously, another party cannot participate in the presentation of it 
by letter form. 

Senator Yarsoroucu. I would answer the distinguished Senator 
by saying I do not believe it would preclude it at all. I believe that 
it would merely require, not’ merely to send the letter but the contents 
of the letter or brief be given to the opposing party. 

Senator Hruska. Not only give notice but he must also give the 
other party opportunity to participate in the presentation. In the 
letter, how hank the other party participate in it. 

Senator Jackson. This is the reason why this word is in there, 
because unless he gives, sends an advance copy, then the party or 
parties to the litigation would not have an opportunity to present it. 

Senator Hrusxa. There are two elements here: Not only the giving 
of notice but also the according of an opportunity to participate in 
such presentation. 

You see, there are two elements. So you can give all the notice you 
want to but if you do not give him an opportunity to participate in 
the presentation 

Senator Jackson. You have first given him notice. 

Senator Hruska. I cannot agree with you. What is the presenta- 
tion? It is the transmittal of a letter; is that not the presentation ? 

Senator Jackson. One of the oral, off-the-cuff presentations. Then 
there would be no fair opportunity of presentation or answering un- 
less the opposing party knew of that oral presentation and had an 
opportunity to be there. 

Senator Hruska. You do not say “oral” here; you say “oral or 
written.” 

The section starts out: “Whoever shall, by oral or written presenta- 
tion”—I do not want to seem picayunish about it but we are testing 
sufficiency of a language in which, or what, will be basis for criminal 
proceeding. 

Senator Yarsoroucu. With reference to the language there, if there 
is any doubt about it, I am sure the distinguished Senator is familiar 
with the rule of criminal law—if there is any doubt about language 
then the law has not been violated according to interpretation of a 
criminal statute. In other words, the statute is construed strictly 
against the authority bringing the action. Yet the proposed bill 
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would set up a code. This bill would set up rules. This bill would 
rohibit certain harmful practices, if this penalty here were but $1. 
he world does not know of these wrongs. Many people do not know 
the injuries suffered are current practice. There is no law, no code 
of ethics against these harmful pressure tactics. 

I am glad the distinguished Senator brought up the question of 
practice of law. Lawyers are licensed by courts. Courts promulgate 
codes of ethics and say, “If you do not live up to this code of ethics 
we will revoke your license.” 

There is no code of ethics, no such broad, general control over all 
the practitioners before these boards, by these boards, because the 
board can control only those who practice before that particular board, 
whereas the courts control the entire practice of a lawyer, whether he 
can remain in the practice of law. 

These not being courts in the strict sense but quasi-judicial bodies, 
regulatory ae practices have grown up and they have become 
injurious to the public interest. 

This law says, “You stop.” This sets out a new course. This law 
would say, “This kind of secret presentation”—what it really outlaws 
is a secret presentation without notice to the other side. 

And I think you can take any law on earth and find some argument 
in that. But in my experience in enforcing criminal laws this is 
clearer than most criminal laws that were held before they are 
adjudicated. 

I think clearly under the historic construction of laws, that when 
you have mailed, within the rules of the Federal court and the State 
court, when you have mailed your communication, a copy of all your 
communications to opposing counsel, you have given notice of that 
presentation. 

Now, if it is oral, nobody knows what is said unless he has an oppor- 
ee. to stand there and hear it or has a tape recording of it of some 
cind. 

Senator Jackson. Might I make just one addition ? 

Mr. Chairman, I think that Senator Hruska has raised a very good 
point here, that possibly we could improve upon. What we are trying 
to do is to give the opposite party a chance to be heard on any oral or 
written presentation that one of the other parties might make. It is 
not like sending copies of pleadings, because this goes to the merits 
of a matter. 

So maybe this could be resolved by requiring that there be 5 or 10 
days’ notice given to the other side that this presentation will be 
made; or he wants to make an oral argument so the other party will 
have time to be present when he makes an oral presentation. 

If it is a written presentation, then the other party will be able to 
have his presentation at the same time that the other written presenta- 
tion is made. 

That might help, I think, to clarify that point, that there be 5 or 10 
days’ notice given to the opposite party on any such presentation. 

enator Hruska. In the case of a pleading that would be fine. In 
the case of a letter, unless you want to bar sending of letters, if you 
want to deny chambers of commerce the right to address such letters 
to bodies, if that is contemplated here, then that would not be a factor. 

Senator Jackson. Pleadings, of course, do not, as a matter of pro- 
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cedure—we have made it very clear, I think, prior to your coming 
into the hearing this morning—that the term “adjudication” as de- 
fined in the pending bill does not go to procedural matters, so it is 
not involved here. This question of presentation pertains only to the 
term “adjudication” as defined under the Administrative Procedure 
Act. 

In that connection, Mr. Chairman, on line 18, there is a typograph- 
ical error. Instead of section 1001, it should be section 2. I would 
like to have that corrected, Mr. Chairman. It is an error in the refer- 
ence to the statute. 

Senator Yarsoroucu. Mr. Chairman, I want to thank the chairman 
and the distinguished committee for the privilege of appearing. 

Senator HrusKA. I have one other question, Senator. 

You addressed yourself to the matter of notice, first giving notice; 
and then the Senator suggests that it should be a reasonable notice. 
It should not be too far away. As I remember, again in the Federal 
Rules of Civil Procedure, the method of giving notice is spelled out, 
if [remember correctly. It is either by personal service or by mailing. 
I do not know that they use the word “contemporaneously” but the 
element of time is covered either at or before the time of filing. Maybe 
we could work out something like that to cover both of your ideas, the 
reasonableness of it, and yet not be impractical about it. 

Senator YarsoroucH. I think that is a good suggestion that the 
distinguished Senator has made. We will take the Federal Rules of 
Civil Procedure and I would like to suggest, if the committee saw fit, 
that it not be as technical as those rules of procedure so that the 
chambers of commerce could easily understand it, not being in tech- 
nical language. 

Senator Ervin. Petition of a chamber of commerce presented be- 
fore bodies, agencies, or ask the agencies to authorize or require non- 
stop flight to cities and States, some principal city of the country—as 
I know in the case of North Carolina, between the city of Charlotte, 
nonstop flights to Chicago—it would be sort of bad to make criminals 
out of the chamber of commerce when they do not even know. When 
one line comes in and asks for a franchise, all the other lines come in, 
some of them not in related territory, and oppose it on a “you scratch 
my back and I'll scratch yours” when the occasion arises principle. 

I am not sure we ought to make it a criminal offense to engage in 
the passage of resolutions for submission to regulatory bodies. 

Senator Hruska. I might suggest to the chairman that there is 
pending right now, and has been in progress for some time, what is 
known as the Seven States Area case in the Middle West, involving 
States from Minnesota, Dakotas, down to Kansas and Missouri. The 
number of parties involved in that is quite large. 

Senator Jackson. They will be able to come in and testify before 
the agencies. 

I would like to make this observation, that I think that some of us 
are aware that many times—we are talking airlines—many times the 
airlines, a given applicant of an airline, we will say, will go to the 
chamber of commerce and have the chamber of commerce carry the 
ball for them. I think we have some expert witnesses here. 

Mr. Durfee is going to testify later, but I am being very frank 
about it. One airline will get one chamber of commerce in one city to 
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carry the ball, and another airline will get a chamber of commerce in 
another city, and we should limit it to chambers of commerce. 

Senator Ervin. I just used them for illustration. 

Senator YarsoroucH. I would like to say again it is not the pur- 
pose of this bill to deny anyone a hearing, any interested party, or 
whether he has an interest or not if he just wants to express his views. 
It is the purpose of this bill rather to further fair hearings. It is an 
anti-improper influence bill. It is not an antihearing bill. Its sole 
purpose is to give everybody fair notice, everybody interested in a 
contested matter, on the merits, fair notice of everything that is 
being presented and to relieve the agencies and their staffs from per- 
sonal calls trying to influence them personally, yet let everybody have 
notice of what the respective contentions are. 

Senator Ervin. It is a pity that members of all the agencies do not 
exercise that judgment. 

When people would want to talk to me about matters out of court 
I told them I had a firm rule that anybody who wanted to talk to me, 
come up in the courthouse and when the adversary party was there— 
I did not take testimony or hear anything about a case at any other 
time. 

Senator YarsoroueH. In summary exactly what are we trying to 
do? Mr. Chairman, we are trying to build into these agencies the 
judicial tradition. The able and distinguished chairman, as a Jus- 
tice of the Supreme Court, was carrying out the highest principles of 
the judicial code of ethics. There is a prescribed code of ethics of 
the judicial tradition; it means a fair hearing of all the evidence 
before it. 

Senator Ervin. It would be sort of hard for some of the agencies to 
tell a Senator or a Congressman who approached them to go tu the 
devil—off the record. 

(Discussion off the record.) 

Senator Yarsoroucu. Mr. Chairman, I want to thank the distin- 
guished committee for this privilege they have given me. I am serv- 
ing on another committee this morning. If I may be excused now I 
will report to the other committee. 

Senator Ervin. The committee appreciates your coming and giving 
us your presentation. 

We have a letter here addressed to Senator Eastland from the 
United States Department of Justice making certain comments on this 
bill. I might state it merely calls attention to some related statutes. 

Does anyone from the Department of of Justice wish to be heard on 
the matter? We will afford them an opportunity at this time. 

Senator Hruska. It wasn’t until after the hearing started that I had 
an opportunity to read this letter from the Department of Justice 
which is signed by Lawrence E. Walsh, the Deputy Attorney General. 
In that statement he calls attention to some general legislation, includ- 
ing title 18, section 1505. He quotes from it in part. 

Are you familiar with the statement, Senator Jackson ? 

Senator Jackson. I have not seen the actual statement but I think 
the effect of it is, and I am so advised, that it would not apply to the 
problem presented by this hearing. 

Senator Hruska. That was my question, whether there would be 
any conflict or duplication of the statutory sections to which he calls 
attention and the proposed bill, in your opinion. 
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Senator Jackson. I have been advised by Mr. Donald O'Donnell, 
the counsel for the Permanent Subcommittee on Investigations that 
after conference with counsel for all six regulatory agencies the crim- 
inal statutes referred to by the Department of Justice would not be 


appliacable to the problems presented here this morning in connection 
with the pending bill. 


Senator Hruska. Thank you, Senator. 


Senator Ervin. The letter will be made a part of the record at this 
point. 


(The letter referred to is as follows :) 


UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 


Washington, D. C., January 10, 1958. 
Hon. JAMES O. EASTLAND, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


Dear SENATOR: This is in response to your request for the views of the De- 
partment of Justice concerning the bill (S. 2462) to prohibit certain communica- 
tions with respect to adjudicatory matters pending before Government agencies. 

The bill would amend chapter 93 of title 18 of the United States Code by 
adding thereto a new section 1916. It would prohibit the making of any oral 
or written presentation concerning any question of law or fact to any member, 
officer, or employee of the Interstate Commerce Commission, Federal Trade 
Commission, Securities and Exchange Commission, Federal Communications 
Commission, Federal Power Commission, or Civil Aeronautics Board, with 
intent to influence any adjudication upon the merits of any matter which has 
been designated for hearing before any of these agencies, without first giving 
notice of such proposed presentation to all parties and according to each party 
an opportunity to participate in the presentation. 

The prohibition would not apply to communications between or among mem- 
bers, officers, or employees of any agency in the performance of official duties 
or with respect to any matter which an agency is authorized by law to determine 
upon ex parte application of an interested party. 

Although the Department of Justice is in accord with the purpose which 
motivates the proposal, there are a number of considerations which are called 
to the attention of the committee. 

First, it is to be noted that section 1505 of title 18, United States Code, provides 
in part: 

“Whoever corruptly, or by threats or force, or by any threatening letter or 
communications, influences, obstructs, or impedes, or endeavors to influence, ob- 
struct, or impede the due and proper administration of the law under which 
such proceeding is being had before such department or agency of the United 
States, * * * shall be fined not more than $5,000 or imprisoned not more than 
5 years, or both.” 

Also, committee attention is invited to the present treatment of this subject 
in the Administrative Procedures Act. Section 5 (ec) (5 U. 8. C. 1004 (c)) pro- 
vides, in part, that except for matters which are ex parte in nature, “no * * * 

hearing] officer shall consult any person or party on any fact in issue unless 
pon notice and opportunity for all parties to participate.” 

Section 7 (c) (5 U. S. C. 1006 (c)) provides that no sanction shall be imposed 
or rule or order be issued except upon consideration of the whole record (with 
certain exceptions). The same section gives to every party the right to present 
his case by oral or documentary evidence, to submit rebuttal evidence, and to 
conduct cross-examination. 

Section 7 (d) (5 U. S. C. 1006 (d)) provides that the transcript of testimony 
and exhibits, together with all papers and requests filed in the proceeding, shall 
constitute the exclusive record for decision. 

It is noted that the reference in line 18, page 2, of the bill, to section “1001” 
of the Administrative Procedure Act probably should be to section “2.” 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 

Sincerely, 
LAWRENCE E. WALSH, 
Deputy Attorney General. 
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Senator Ervin. Now, we will start alphabetically with the agencies 
who may be concerned. 


Of course, we heard from the Federal Power Commission. I pre- 
sume there is no other representative of the Federal Power Commis- 


sion who desires to make any additional presentation of the view of 
the Federal Power Commission ? 


If not, then we will be glad to hear at this time from the Chairman, 
Chairman Durfee of the Civil Aeronautics Board, and if you have no 
objection I would like to put in the record at this time a letter to Sena- 


tor Eastland dated August 6, 1957, and a letter to Senator Eastland 
of July 11, 1957. 


(The letters referred to are as follows :) 


CiIvin AFRONAUTICS Boarp, 


Washington, D. C., August 6, 1957. 
Hon. James O. EASTLAND, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear SENATOR EASTLAND: This is in reply to your letter of July 10, 1957, asking 
the Board for a report on S. 2462, a bill to prohibit certain communications with 
respect to adjudicatory matters pending before Government agencies. 

The evident purpose of the legislation is, by the imposition of appropriate 
penalties, to prohibit the bringing of undue pressure to bear on members of the 
Civil Aeronautics Board and other agencies, in connection with cases involving 
adjudication as defined in section 2 of the Administrative Procedure Act. Ac- 
cordingly, S. 2462 provides that “whoever, with intent to influence any adjudica- 
tion by any agency upon the merits of any matter which has been designated for 
hearing before such agency, makes any oral or written presentation concerning 
any question of law or fact involved in such matter to any member, officer, or 
employee of such agency without first giving notice of such proposed presenta- 
tion to all parties to such proceeding and according to each such party an oppor- 
tunity to participate in such presentation, shall be fined not more than $500 or 
imprisoned not more than 1 year, or both.” “Agency” is defined to mean the 
Interstate Commerce Commission, Federal Trade Commission, Securities Ex- 
change Commission, Federal Communications Commission, Federal Power Com- 
mission, and the Civil Aeronautics Board. 

Legislation of this kind should have a salutary effect and should materially 
assist the agencies named in their efforts to eliminate attempts by interested 
parties, by action outside the regular course of the proceeding, to influence indi- 
vidual agency members in reaching decisions. 

Accordingly, the Board approves the legislation in principle. There are, how- 
ever, certain matters that the Board wishes to bring to the attention of the com- 
mittee for its consideration. 

The Board notes that the bill is limited to cases of “intent to influence any 
adjudication by any agency.” The term “adjudication” is defined to have the 
meaning given to it by section 2 of the Administrative Procedure Act (5 U.S. C. 
1001). By reason of this definition, substantial areas of agency activity would 
be excluded from coverage of the bill. For example, the prescription of rates 
of general future application comes under the category of rulemaking as defined, 
in the Administrative Procedure Act, and the proposed legislation would nof 
apply to attempts to influence agency action in such matters. It would seem 
that the public policy underlying S. 2462 is concerned with these matters and, 
hence, it is believed that it would be appropriate to have the legislation broad- 
ened to cover these other areas as well as the adjudicatory responsibilities of 
the agencies. 

Likewise, the Board wishes to raise the question as to whether a member of 
the general public or a Member of Congress who writes or telephones in support 
of a particular Board action might be subject to criminal penalty under a literal 
reading of the bill. 

Sincerely yours, 
JAMES R. DurFee, Chairman. 


P. 8S.—The Bureau of the Budget has advised that there is no objection to the 
submission of the above report. 


J.R.D. 
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Crvi. AERONAUTICS BOarp, 


Washington, D. C., July 11, 1957. 
Re S. 2461, S. 2462. 


Chairman, Judiciary Committee, 
United States Senate, Washington, D. C. 

Deak Mr. CHAIRMAN: You will recall that the above bills are an outgrowth of 
the recent hearings conducted by the Permanent Investigating Subcommittee 
with respect to unauthorized disclosures of information from regulatory agen- 
cies and improper pressures upon them from outside sources. 

S. 2461 would add penalty provisions for unauthorized disclosure of certain 


information by personnel of regulatory agencies and would greatly reinforce 
administrative rules which now exist without penalty provisions. 


S. 2462 is designed to prohibit individual and off-the-record pressures and 


communications to regulatory agencies with respect to adjudicatory matters 
pending before them. 


In my testimony during subcommittee hearings I supported vigorously the 
above objectives. In the same spirit I now voice the hope that your committee 


may find it possible to schedule action in the very near future on this important 
legislation. 


Sincerely yours, 
JAMES R. DuRFEE, Chairman. 

Senator Jackson. Mr. Chairman, before Mr. Durfee testifies, I 
wanted to say for the record that he was most cooperative with our 
committee in connection with the matters that we had under investiga- 
tion, the so-called Northeast Airlines case leaks. Furthermore, he was 
most cooperative in working out amendments or a new statute, I would 
say, to prevent this sort of situation from arising in the future. 

Senator Ervin. Observations on the proposed bill and his advocacy 
of the objectives of the bill—you have a prepared statement ? 

Mr. Durrer. Yes, Mr. Chairman. 

Senator Ervin. We will be glad to hear your prepared statement 


at this time and then any additional oral observations you may care 
to make. 


STATEMENT OF JAMES R. DURFEE, CHAIRMAN OF THE CIVIL 
AERONAUTICS BOARD 


Mr. Durrer. Mr. Chairman and members of the committee, I am 
James R. Durfee, Chairman of the Civil Aeronautics Board. I am 
appearing on behalf of the entire Board. 

Before I proceed with my statement, Senator Hruska has raised 
a point about a presentation, agency hearings of adjudicatory type. 
I believe he referred to the numbers of Members of Congress who 
were present. It might be of value to this committee to know that 
in this particular case in which I believe he appeared, the Seven States 
Area case involving local service airlines, they were represented in the 
oral argument before the Board, nine airlines. I believe 14 or 15 
Members of the United States Senate, about 16 Congressmen, 5 gov- 
ernors and 7 State aeronautics commissioners in addition to about 65 
municipalities were represented. 

So, I could say that by the time we had finished the oral argument, 
no stone was left unturned upon the merits of the various applications 
involved. 

I make that statement, not in any disparagement of this type pres- 
entation. On the contrary, I believe the traditional position of the 
Board has been to encourage that type of oral presentation by Members 
of the Congress, by municipalities, or any other interested party in an 
open forum in an adjudicatory process before the Board. 
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We have not only encouraged it, we have done our utmost to make 
it convenient, particularly for Members of Congress to be heard. 

Senator Ervin. I would like to state I have had the privilege of 
appearing before the Board twice in matters related to North Carolina 
to make oral presentations of views and I have pperesned the oppor- 
tunity and I think that only in one case I violated the rule that I 
announced a while ago and I[ think in the case of Charlotte when I 
first came up here I transmitted some letters over to the Board trying 
to get a nonstop flight to Chicago with expression of a hope that there 
would be some way to arrange that. 

Senator Hruska. May I ask the witness at this point, with reference 
to informal communications that might come, not within the purview 
of witnesses appearing before your Board, but suppose there are reso- 
lutions by chambers of commerce or by a labor union or by a cattle 
association or any other organization that is interested in air trans- 
portation. What is your attitude on that? Do you file them, do they 
consider them, are they objectionable, petitions or resolutions or letters 
of that type? 

Mr. Durrer. We receive them and file them as a public document 
in the record of the case. 

For myself, I would say that the exigencies of time prevent my 
reading most of them. They are filed as public documents in the 
record of the case. 

Senator, before I go to that particular point, I agree with the 
objectives and in general with the language of the bill, in that re- 
gard with reference to oral or written communications to the Board. 
The matter which has just been discussed by you and Senator Jackson. 

Senator Ervin. If I may interrupt you, when you have hearings, 
some of your hearings cover such a broad area of territory and a lot 
of people like to be heard, a lot of people like chambers of com- 
merce or trade boards, it would be a rather prohibitive thing for you 
ever to establish a thing to require all of your testimony to be oral; 
would it not? It would be, financially, a prohibitive thing. 

Mr. Durrege. I was speaking specifically, Senator, of oral argu- 
ment following an examiner’s initial decisions and exceptions to 
taking, the rules of the examiners, briefs are submitted in support 
of the exception. The Board then hears oral argument and then 
arrives at its decision. 

In the field of oral argument, we have consistently permitted inter- 
vention in these cases by municipalities, by State aeronautics com- 
missioners, and as participants in the case, as intervenors, not parties. 

We have attempted to restrict oral argument to Members of Con- 
gress, to the airlines, actual parties to the case, to municipalities, to 
State aeronautical commissions, to representatives of State govern- 
ments. 

I feel that if we went beyond that, we would certainly—— 

Senator Ervin. Never end. 

Mr. Durrrr. We would be hearing oral 365 days of the year. 

Senator Ervry. Of course there is no substantial objection to any- 
hody who comes and appears before the Board in an oral argument. 
What comes out in the glare of the noonday sun, there is really no 
substantial objection to that except the matter of time. 

Mr. Durrez. No, sir. I would not regard the element of time in 
a case as an important objection. 
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Senator Ervin. Except for the fact that you have a number of 
cases of importance that you allow people to make as much oral 
arguments as you wanted to, indiscriminately, you would never be 
able to get your work done. 

Excuse the interruption. 

Senator Jackson. He has covered my point. 

Mr. Durrer. While we have submitted written comments in sup- 
port of S. 2461 and S. 2462, by letter of August 6, 1957, we appreciate 
this opportunity to appear before you in person to reemphasize our 
views. I might add that we strongly supported the idea of legisla- 
tion of this sort before Senator Jackson’s committee almost a year 
ago when I testified before his committee and we made several sug- 
gestions to his committee about the kind of legislation needed. 

At the outset we would like to briefly discuss the nature of the 
regulatory powers delegated to us by the Congress which relate to 
this proposed legislation. I do not want to labor this point but there 
does seem to be a great deal of confusion about the nature of our 
regulatory power. 

I think Senator Jackson has already drawn the distinction very 
clearly between the types of regulatory powers which this Board 
has, but all the powers of the Civil Aeronautices Board are, essen- 
tially, limited legislative powers delegated to it by the Congress. In 
the exercise of this limited delegation of legislative authority the 
Board generally follows two separate regulatory procedures. 

The first general procedural classification is rulemaking. To a 
limited extent, this can even be described as lawmaking. These 
rules may pertain to safety regulation or economic regulation, and 
are of general application to specified classes of carriers or persons 
within the aviation industry. In most areas of general rulemaking, 
the Board is not even required by Congress to comply with the hear- 
ing requirements of the Administrative Procedure Act as required 
in adjudicatory proceedings. In such general areas of rulemaking, 
the responsibility of a member of our Board resembles the responsi- 
bility of a Congressman more than that of a judge. He is legislating, 
not adjudicating. 

For example, the Board recently promulgated an important rule 
asserting its primary jurisdiction over all airspace of this country 
for both civil and military aviation. We delegated to the Adminis- 
trator of the Civil Aeronautics Administration the general authority 
to prescribe destinations of airspace for both civil and military use, 
subject to specified military exceptions. In adopting this airspace 
rule, we were legislating rather than adjudicating. 

The Civil Aeronautics Act requires the Board “to foster and de- 
velop” an adequate system of air transportation adapted to public 
need. This type of promotional activity is certainly a legislative 
rather than a judiciary function. 

Within this general procedural area of quasi-legislative function, 
the Board and its members should be free to discuss the merits of a 
pending rule designed to promote and develop aviation with anyone 
interested, ex parte, without formal public hearing, just as an indi- 
vidual Member of the Congress can, with complete propriety, dis- 
cuss pending legislation with anyone interested at any time. Any 
general restriction on this freedom of the Board to discuss ex parte 
the merits of such legislative proposals would defeat its own purpose. 
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The other, and completely different procedural area to which I have 
referred involves the adjudicatory powers of the Board. In this 
area the Board acts much as a court in exercising what is generally 
described as its quasi-judicial function. Here the Board usually 
arrives at a decision or judgment between contending parties in a 
litigated case. Within this area of adjudication, we must follow 
strictly the requirements of the Administrative Procedure Act as to 
notice, hearings, procedures, evidence, oral argument and a formal 
judicial decision. 

For example, the Board must frequently determine whether to add 
a competitive carrier or carriers on an established airline route. This 
determination is arrived at through a prescribed process of adjudica- 
tion by the Board, acting much as judges of a court. Within this 
wiesiharal area of adjudication, as distinguished from legislative 
rulemaking or administration, the members of a regulatory agency 
vested with such power should partake of the immunity of our courts 
from outside pressure of influence just as much as they should be held 
to the highest degree of judicial independence, integrity, and 
impartiality. 

Shortly after I came to Washington as Chairman of the Civil Aero- 
nautics Board, I was asked a question about a pending route case in 
a hearing before another committee of the Senate, and I responded 
as follows: 

I would like to say that I believe, in the area occupied by an agency such 
as this, involving at times a quasi-legislative authority and at times a quasi- 
judicial authority, there comes a time when the quasi-judicial process becomes 
a judicial process. 

To make it specific, I believe we have arrived at that point now in this 
particular case. The hearing record is complete; we are ready for oral argu- 
ment. I believe at this point the Board is no longer quasi-judicial. I believe 
at some time or other I reach a point where I have to be judicial and where 
I have to exhibit the same independence of judgment that a judge must exhibit 
at a certain time. With all deference to your question, Senator, I would 
prefer not to even attempt to answer it at this stage of the proceedings in 
this case. 

I believe that the Board is in complete agreement with this expres- 
sion of opinion. 

Senator Jackson emphasized this very point when, following our 
hearings before the subcommittee, he publicly stated : 

Between the time that public hearings are held on a specific case and the 
release of a final decision, the agency members and their staffs engage in 
considerable intraoffice deliberation. Much of the information derived from 
the decision-making process has no proper place in the public domain—no more 
proper place than the private memorandums of the clerks and Justices of the 
Supreme Court. 

Mr. Chairman, within the limitations of time permitted me, I can- 
not profess that this brief discussion of the general nature of the 
Board’s powers has been thorough or precise. This is not the subject 
under discussion. However, we wish to place particular emphasis 
upon this important distinction: The Board, in the general area of 
rulemaking, acts in a quasi- -legislative capacity, whereas the Board 
acts in a quasi-judicial capacity in the adjudication of litigated cases 

Your subcommittee, in its report on this subject, stated : 

When acting in an adjudicative matter, all regulatory agencies are quasi- 


judicial and, as such, the Board members should be afforded the same protection 
as a judge in a court of law. 
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We note with satisfaction that both bills now under consideration, 
S. 2461 and S. 2462, recognize the validity of this important distinc- 
tion. Both bills expressly provide that they are limited to “adjudi- 
cation” as defined in section 2 of the Administrative Procedure Act. 
While this term, “adjudication,” as used in the bills is admittedly 
difficult of precise definition, there is plenty of law on the subject 
to assist in arriving at a legal interpretation. _ 

The Board expects parties in cases before it, and those who repre- 
sent such parties, to conduct themselves with honor and dignity. By 
the same token, the members of the Board and its staff are expected to 
conduct themselves with the same fidelity to standards of propriety 
that characterize a court and its staff. We feel that the standing and 
effectiveness of the Board in adjudication procedures are directly re- 
lated to its own observance, as well as the parties and attorneys ap- 
pearing before it, of the highest standards of judicial and professional 
ethics. As I said before the Jackson committee: 

* * * the integrity of the process which the Board must follow requires the 
same standard of immunity from outside influences that should be required of a 
court of law. 

By way of background, I should like to outline for this committee 
what the Board itself has done by regulation to control leaks and 
insulate itself from improper pressures. 

Senator Ervin. I might interrupt to state that the other bill, Senate 
bill 2461, is not involved in this hearing. 

Mr. Durrere. 5S. 2462; excuse me. 

Senator Jackson. They are going to be taken up separately. 

Mr. Durrere. This is 8. 2462. 

Senator Ervin. You might go ahead with your statement. 

Mr. Durree. The comments relating to the other bill, which I have 
then, as to—— 

Senator Ervin. Go ahead with your statement, because you will 
deal with both questions. I did not mean to interrupt your state- 
ment or to suggest you eliminate your statement, but just calling your 
attention to the fact that we were not actually considering S. 2461 at 
this time. 

Mr. Durree. In March 1951 

Senator Ervin. I assume, Senator Jackson, that is what you 
wanted ? 

Senator Jackson. Yes; the other bill, Mr. Durfee, relates to leaks, 
and I know there may be a lot of witnesses, especially some of the 
newspaper people are concerned about it, Mr. Chairman, that we ought 
to deal with it as a separate matter. 

Mr. Durree. Mr. Chairman, in my statement, I have outlined the 
regulations which the Board has adopted. 

Senator Jackson. Mr. Chairman, I think it would be interesting to 
hear the balance of the statement. 

Mr. Durrer. For the conduct of its own staff and the members of 
the Board as a standard of ethics and, also, the regulations which the 
Board has adopted with reference to receipt of outside communica- 
tions. That is included in my statement. 

Senator Ervin. I think it would be just as well for you to continue 
your statement, as it deals with both problems. 

Senator Jackson. I think you start with: “First, in March 1951, 
the Board adopted 
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Mr. Dorrer. First, in March 1951, the Board adopted part 300 of its 
procedural regulations, which prescribe principles of practice before 
the Civil Aeronautics Board. These principles are applicable to the 
Board, to its staff, and to all other persons. 

Section 300.2 of the Board’s principles of practice is designed to 
safeguard cases which are decided by the Board after notice and 
hearing and upon a formal record. In such matters, it is improper 
that there be any private communication on the merits of the case 
to a member of the Board or its staff. It is, likewise, improper that 
there be any private communication on the merits of the case to a 
member of the Board or to the examiner by any members of the 
Board’s staff who participated in the hearing as witness or as counsel. 
Moreover, it is improper that there be any effort by any person 
interested in the case to sway the judgment of the Board by attempt- 
ing to bring pressure or influence to bear upon the members of the 
Board or its staff. 

Secondly, in addition to prescribing principles of practice which 
are applicable in cases before the Board, the Board has also adopted 
rules governing the conduct of its own employees which require strict 
adherence to the highest standard of conduct. We strongly believe 
that public confidence in the integrity and impartiality of public of- 
ficials and employees is essential to the strength and stability of a 
democratic form of Government. In a regulatory agency such as 
the Board, whose actions affect the safety and the financial interests 
of a large number of persons, it is particularly important that every 
officer and employee adhere strictly to the highest standard of con- 
duct in their social, business, political, and other off-the-job activities. 

The Board’s rules of employee conduct provide, in essence, that: 

(1) No employee may receive unusual gifts or entertainment which 
might be interpreted as tending to influence the performance of his 
official duties. 

(2) No employee may hold or acquire a pecuniary interest in any 
civil aviation enterprise. 

(3) The unauthorized disclosure of information may result in dis- 
ciplinary action against any employee including suspension or 
removal. 

(4) No employee may engage in any outside employment which 
involves a conflict of interest. 

(5) No former employee of the Board is permitted to appear before 
the Board in connection with any matter which he handled while 
associated with the Board. In matters which he did not handle or 
pass upon but which were pending at the time of his employment 
with the Board, he is not permitted to appear before the Board for 
a period of 6 months after leaving the Board. 

(6) And last, no person will be employed or retained by the Board 
who has a member of his immediate family working for an air carrier 
or an aviation trade association. 

These are a summary of the essence of our rules in this regard. 

In our opinion, the passage of these two bills, specifically S, 2461, 
would greatly strengthen the Board’s hand in dealing with the prob- 
lems of leaks and pressures and in maintaining the judicial character 
of the Board’s proceedings. 

Under the present law, unauthorized disclosures of certain infor- 
mation in violation of our regulations is, at most, only a misdemeanor, 
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subject only to a fine. The only remedy the Board has against out- 
siders who violate our principles of practice by improper communica- 
tion or pressure is to disqualify and deny them the privilege of prac- 
ticing before the Board. Our only remedy against an employee who 
violates our rules of ethical practice is to fire ‘him with the exception 
of one limited provision of the statutes. 

These bills provide for a fine up to $500 or imprisonment for not 
more than a year for violations. As I said to the Jackson committee, 
“TI believe a statute of this type would have a very salutary effect, 
even though it was never invoked.” The simple fact that such stat- 
utes were on the books would improve the conditions the Board works 
under. We wish to give our enthusiastic support to both S. 2461 
and S. 2462. 

A regulatory agency cannot escape outside attempts that improper 
influences mer ely by shutting its doors or not answering its telephones. 
Informal day-to-day communication with all elements of the regulated 
industry and persons interested in it in proper limits which I have 
attempted to point out are absolutely essential to the effective admin- 
istration of the Civil Aeronautics Act. The Board has attempted to 
keep these outside communications within the bounds of propriety by 
its own rulemaking power. There are limitations to the effectiveness 
of this method which we have referred to. 

To the extent that the Congress can set down with reasonable clarity 
the point at which such communications get out of bounds for both 
the Board and its employees and for anyone else communicating with 
the Board, this proposed legislation will strengthen and correct. our 
regulatory process. 

Mr. Chairman, last year you asked for our comments on these two 
bills. In our reply we did call attention to certain problems involved 
in some of the langugae of the proposed legislation. I shall not take 
the time to reiterate our comments in this regard as they are already 
before this committee in our letters to the chairman dated August 6, 
1957. 

In summary, the Board endorses the proposed bills in principle and 
is in complete agreement with the objectives to be accomplished. 

Mr. Chairman and members of the committee, the Board appreciates 
very much this opportunity to appear before you today and to present 
its views in connection with S. 2461 and S. 2462. 

Senator Ervin. The committee appreciates very much your very fine 
exposition of the views of the Civil Aeronautics Board. 

Do you have any questions you would like to ask Mr. Durfee? 

Senator Hruska. Just this, Mr. Durfee, with reference to that first 
general procedural classification, that of rulemaking which partici- 
pates in legislative character, in essence, would you feel that that would 
fall within the purview of the bill, S. 2462? 

Mr. Durrer. No, sir. 

Senator Hruska. You do not feel that it would ? 

Mr. Durrer. The bill specifically provides that it applies to adjudi- 
cation, not rulemaking. 

Senator Hruska. And you do not? That does not apply to this 
first class of activity to which you referred in your statement? 

Mr. Durrer. In the general area of rulemaking, I think it can be 
said that under the definition of the Administrative Procedure Act, it 
is not rulemaking. 
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Senator Hruska. That is all, Mr. Chairman. 

Senator Ervin. We appreciate very much your coming before us. 
I want to commend you on the clarity of your statement. 

Mr. Durree. Thank you, sir. 

Senator Ervin. Is there any representative here of the Federal 
Communications Commission who desires to be heard personally ? 

If not, we will make a part of the record at this point the comments 
of the Federal Communications Commission on S. 2462. Those will 
be made part of the record. 

(The document referred to is as follows :) 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON S. 2462, a Brit To 
Prouisit CERTAIN COMMUNICATIONS WITH RESPECT TO ADJUDICATORY MATTERS 
PENDING BEFORE GOVERNMENT AGENCIES 


The Commission has been requested to submit its comments on 8S. 2462, a 
proposed bill which would add a new section, proposed section 1916, to title 18 
of the United States Code. This proposed section prohibits certain communica- 
tions with respect to adjudicatory matters pending before Government agencies. 

Subsection (a) of section 1916 would make it a crime for any person, with in- 
tent to influence any adjudication by any agency upon the merits of any matter 
which has been designated for hearing before such agency, to make any oral 
or written presentation concerning any question of law or fact involved in such 
matter to any member, officer, or employee of such agency without first giving 
notice of such proposed presentation to all parties to such proceeding and accord- 
ing to each such party an opportunity to participate in such presentation. 
Violation of this proposed subsection would be punishable by a fine of not more 
than $500 or imprisonment for 1 year, or both. 

Proposed subsection 1916 (b) would render subsection (a) inapplicable to any 
communications (1) between or among members, officers, or employees of any 
agency made in the performance of their official duties with respect to any mat- 
ter pending before such agency, or (2) with respect to any matter which an 
agency is authorized by law to determine upon ex parte application of any inter- 
ested party. 

Proposed subsection 1916 (¢c) provides that the term “adjudication” shall 
have the same meaning as provided for in section 1001 of the Administrative 
Procedure Act, and defines “agency” to include, inter alia, the Federal Com- 
munications Commission. 

The apparent purpose of S. 2462 is to make it a crime for any person in- 
tentionally to influence the outcome of any pending adjudicatory proceeding 
which has been designated for hearing by presenting, orally or iv writing, any 
questions of fact or law involved in the pending proceeding, without oppor- 
tunity to all parties to participate in such presentation. 

While the Commission is in favor of the basic objective of the proposed 
legislation, several questions are presented by the language of S. 2462. 

We should first like to point out that the unqualified broadness of the language 
of this subsection would undoubtedly take in a situation it is probably not 
intended to cover. That situation is this: In many of the hotly contested 
adjudicatory proceedings before the Commission, members of the public, who 
are aware of the pendency of the proceeding, write to the Commission ex- 
pressing their views. In many instances, these written communications from 
third parties are frankly partisan in their nature, and urge a grant to a party 
they favor. Without doubt, such communications are made with intent (albeit 
unwitting) to influence the outcome of the type of proceeding covered by 
subsection 1916 (a). There is no way, of course, in which the public can be 
stopped from writing such letters, and as a matter of administrative courtesy, 
the Commission acknowledges receipt of such communications. The fact that 
these lay members of the public are unaware of the impropriety of commenting 
on pending adjudicatory matters would not, in light of the present broadness 
of proposed subsection 1916 (a), take them out of the operation of this legis- 
lation, at least in cases where they frankly urged the Commission to make a 
grant to one party or another. 

An additional difficulty which might arise under this proposed legislation is 
with respect to the definition of the term “adjudication” and rulemaking be- 
comes rather elusive. Therefore, it may be well to consider the desirability of 
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specifically defining the term “adjudication,” rather than incorporating it by 
reference, to avoid the possibility of having this statute attacked on the ground 
that it is defective for failure to set forth in the body of the statute itself all 
definitions bearing on the elements of the crime. (Adopted: July 25, 1957.) 

Senator Ervin. Is there any representative of the Federal Trade 
Commission present who desires to make either a statement or any 
oral comments on the bill ? 

We have a letter from John W. Gwynne, the chairman, to Senator 
Eastland, chairman of the Committee on the Judiciary, dated Sep- 
tember 5, 1957, which we will make a part of the record. Also, a 
letter from Owen Clarke, Chairman, Committee on Legislation, of 
the Interstate Commerce Commission 

Senator Jackson. He isa former Chairman. 

Senator Ervin. Former Chairman, yes, and other members of the 
Commission constituting the Committee on Legislation of the Inter- 
state Commerce Commission, to Senator Eastland, which will be 
made a part of the record. 

( The letters referred to are as follows :) 





FEDERAL TRADE COMMISSION, 
OFFICE OF THE CHAIRMAN, 

: Washington, D. C., September 5, 1957. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 

United States Senate, Washington, D. C. 


Deak Mr. CHAIRMAN: This is in reply to your request of July 10, 1957, for 
comment on 8. 2462, 85th Congress, 1st session, a bill to prohibit certain com- 
munications with respect to adjudicatory matters pending before Government 
agencies. 

This bill would amend chapter 93 of title 18 of the United States Code by 
adding a section which would subject anyone who attempts to influence any 
adjudication by an agency upon the merits of any matter which has been 
designated for hearing by means of an oral or written presentation concerning 
law or fact involved in such matter to any member, officer, or employee of such 
agency without first giving notice of such presentation, to all parties and 
according to each party an opportunity to participate, to a fine of not more than 
$500 or to imprisonment for not more than 1 year, or both. 

The bill provides that this section shall not apply to any communication 
between or among members, officers, employees of any agency in performance 
of their official duties or with respect to any matter which any agency is 
authorized by law to determine upon ex parte applications of any interested 
party. The bill limits “agency” to mean Interstate Commerce Commission, 
Federal Trade Commission, Securities and Exchange Commission, Federal Com- 
munications Commission, Federal Power Commission, and Civil Aeronautics 
Board. “Adjudication” is defined as the “agency process for the formulation 
of orders.” 

With respect to communications to an agency, the language of the bill may 
be unduly broad. Literally, the provisions would require a party to give notice 
to all other parties of an intention to file a brief on the merits. It is believed 
that the addition of some clause such as “except as provided in the agency’s 
rules of practice” would correct this situation. There is also some doubt as to 
the adequacy of the $500 fine. 

On page 2 of the bill, reference is made to section 1001 of the Administrative 
Procedure Act. The correct reference is section 2 (d) of the Administrative 
Procedure Act (5 U. 8S. C. 1001). It is noted also that the provisions are 
limited to certain regulatory agencies. There are other agencies which conduct 
“adjudications” as such term is defined in the Administrative Procedure Act. 

The Commission approves the objectives of the bill but desires to point out that 
the area covered by this bill has not been troublesome at the Federal Trade Com- 
mission. Section 3.28 of the Commission’s rules of practice for adjudicative pro- 
ceedings provides that “* * * no party respondent or his agent or counsel in any 
adjudicative proceeding shall, in that or a factually related proceeding, partici- 
pate or advise ex parte in any decision of the hearing examiner or of the Com- 
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mission therein.” Also, rule 3.29 (d) requires that “all counsel practicing before 
the Commission shall conform to the standards of ethical conduct required of 
practitioners in the courts of the United States and by the bars of which they 
are members.” The rules further provide that offenders may be reprimanded, 
suspended, or disbarred from practice before the Commission for good cause 
shown. 
By direction of the Commission. 
JOHN W. GwyNne, Chairman. 


Note.—Pursuant to regulations, this report was submitted to the Bureau of the 
Budget on August 23, 1957, and on September 5, 1957, the Commission was advised 
that there would be no objection to the submission of the report to the committee. 


Rosert M. PARRIsH, Secretary. 


INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, D.C., August 7, 1957. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


DEAR CHAIRMAN EASTLAND: Your letter of July 10, 1957, addressed to the 
Chairman of the Commission and requesting a report on a bill, 8. 2462, introduced 
by Senator Jackson (for himself, Senator McClellan, and Senator Yarborough), 
to prohibit certain communications with respect to adjudicatory matters pending 
before Government agencies, has been referred to our committee on legislation. 
After consideration by that committee, I am authorized to submit the following 
comments in its behalf: 

S. 2462 would amend chapter 93 of title 18 of the United States Code by adding 
a new section 1916 at the end thereof so as to provide that whoever, with intent 
to influence any adjudication by any agency on the merits of any matter desig- 
nated for hearing, makes any oral or written presentation concerning any ques- 
tion of law or fact to any member, officer, or employee without first giving notice 
of the presentation to all parties and according each party an opportunity to par- 
ticipate in the presentation, shall be fined not more than $500 or imprisoned not 
more than 1 year, or both. The bill further provides that the proposed new 
section shall not apply to communications between or among members, officers, or 
employees made in the performance of their official duties, nor to any matter 
which an agency is authorized by law to determine upon ex parte application of 
any interested party. 

Section 1.13 of the General Rules of Practice of the Interstate Commerce 
Commission provides, in part, as follows: 

“All persons, whether or not admitted to practice under section 1.9 must, in 
their representations before the Commission, conform to the code of ethics 
published by the Association of Interstate Commerce Commission Practitioners 
as of April 1, 1955, which code is reprinted in Appendix A to this part. 

“Canons 4, 5, and 8 of the Code of Ethics state: 

“*4. Attempts to exert political influence on the Commission.—It is unethical 
for a practitioner to attempt to sway the judgment of the Commission by propa- 
ganda, or by enlisting the influence or intercession of Members of the Congress 
or other public officers, or by threats of political or personal reprisal. 

“5. Attempts to exert personal influence on the Commission.—Marked attention 
and unusual hospitality on the part of a practitioner to a Commissioner, examiner, 
or other representative of the Commission, uncalled for and unwarranted by 
the personal relations of the parties, subject both to misconstruction of motive 
and should be avoided. A self-respecting independence in the discharge of 
duty, without denial or diminution of the courtesy and respect due the official 
station is the only proper foundation for cordial personal and official relations 
between Commission and practitioners. 

“<8. Private communications with the Commission.—In the disposition of con- 
tested proceedings brought under the Interstate Commerce Act the Commission 
exercises quasi-legislative powers, but it is nevertheless acting in a quasi- 
judicial capacity. It is required to administer the act and to consider at all 
times the public interest beyond the mere interest of the particular litigants 
before it. To the extent that it acts in a quasi-judicial capacity, it is grossly 
improper for litigants, directly or through any counsel or representative, to 
communicate privately with a Commissioner, examiner, or other representative 
of the Commission about a pending cause, or to argue privately the merits 
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thereof in the absence of their adversaries or without notice to them. Practi- 
tioners at all times should scrupulously refrain in their communications to 
and discussions with the Commission and its staff from going beyond ex parte 
representations that are clearly proper in view of the administrative work of 
the Commission.’ ” 

We are in complete accord with the purpose of the proposed measure since it 
appears to be consistent with and in furtherance of the foregoing provisions 
of the Commission’s Rules of Practice and Code of Ethics. 

There are, however, several questions which we wish to call to the attention 
of the committee. The bill includes the phrase “with intent to influence any 
adjudication * * * of any matter which has been designated for hearing * * *.” 
[Italic added.] Subparagraph (1) of subsection (c) of the bill provides that 
“the term ‘adjudication’ shall have the meaning given it by section 1001 of the 
Administrative Procedures Act (5 U. S. C. 1001); * * *.” The use of the term 
“adjudication” would, therefore, strictly limit the application of S. 2462 insofar 
as the Interstate Commerce Commission is concerned. For example, many of 
our orders are issued in rulemaking proceedings, such as railroad reorganizations 
under section 77 of the Bankruptcy Act and ratemaking proceedings under the 
Interstate Commerce Act. Inasmuch as such orders are not “adjudications” 
within the meaning of the Administrative Procedure Act, any oral or written 
presentations made with the intent to influence the outcome of such proceeding 
would clearly be outside the scope of the proposed measure. We call this to your 
attention in the event the committee may wish to consider broadening the bill 
so as to include proceedings other than adjudications. 

Moreover, there is also the question of whether the bill would be applicable 
to proceedings in which an “adjudication” will be made, but in which it has not 
as yet been determined whether a hearing will be held. The committee may 
wish to consider amending the bill so as to remove any doubt respecting its 
application in this connection. 

Subject to the foregoing comments, we see no objection to enactment of S. 2462, 

Respectfully submitted. 

OwEN CLARKE, 
Chairman, Committee on Legislation. 
OwEN CLARKE. 
ANTHONY F. ARPATA. 
RosertT W. MInor. 


Senator Ervin. Is there any representative of the Interstate Com- 
merce Commission present who desires to be heard either by statement 
or by oral comments ? 

(No response. ) 

Senator Ervin. We have a memorandum from the Securities and 
Exchange Commission to the United States Senate Committee on the 
Judiciary on 8. 2462, which we will make a part of the record at this 
point and the Chair would like to know if there is any representative 
of the Securities and Exchange Commission who desires to be heard 
either by statement or further comments orally on this matter. 

If not, I presume that finishes the list of our witnesses on this 
hearing. 


(The memorandum from the Securities and Exchange Commission 
is as follows :) 


MEMORANDUM OF THE SECURITIES AND EXCHANGE COMMISSION TO THE UNITED 
STraTes SENATE COMMITTEE ON THE JUDICIARY ON S. 2462 


S. 2462 would amend chapter 93 of title 18 of the United States Code to make 
it a crime for any person with intent to influence any adjudication by certain 
Government agencies, including this Commission, to make any presentation con- 
cerning any question of law or fact in a matter which has been designated for 
hearing before such agency to any member, officer, or employee thereof without 
first giving notice of and an opportunity for participation in such presentation 
to all parties to the proceeding. 
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We agree with the statement of the sponsor * that “the members of the boards 
of * * * regulatory agencies are entitled to the same immunity which by long- 
established custom and tradition is given to the judiciary.” We are also in 
complete accord with the underlying objectives intended to be achieved by 
S. 2462. Although we believe that further legislation might be desirable,” the 
bill in its present form might create more problems than it would solve. 

Essentially the bill appears to be aimed at the situation where two or more 
parties other than the staff of an agency seek the same relief and the grant of 
relief to one such party might be the equivalent of preventing the other party 
from getting its relief. We rarely, if ever, have such proceedings.‘ 

Under the several acts which we administer the types of proceedings vary 
extensively. For example, in proceedings involving the denial or revocation of 
the registration of a broker or dealer under section 15 (b) of the Securities 
Exchange Act or the expulsion or suspension of members of registered securities 
associations and securities exchanges under section 15A (1) or 19 (a) of that 
act, the staff of the Commission is charged with the function of conducting the 
Commission’s case acting in a capacity somewhat similar to that of a prosecuting 
agency. As noted above, there may be several parties to these proceedings, and 
in such cases it is deemed desirable that respondents have the opportunity to 
consult informally with the officers and employees having responsibility for the 
prosecution of the case with respect to possible settlements, questions of proce- 
dure, and other matters. We believe that this procedure is in accord with the 
spirit of the Administrative Procedure Act and facilitates the equitable disposi- 
tion of these cases. In various proceedings under the Public Utility Holding 
Company Act of 1935, the Investment Company Act of 1940, and the Trust 
Indenture Act of 1939 there may also be several participants. On some occa- 
sions only the company directly affected and the Commission’s staff are considered 
actual parties, other interested persons being accorded only a limited right 
of participation. In other instances, however, there may be additional parties, 
as where a State or agency thereof participates pursuant to section 19 of the 
Holding Company Act. The application of the proposed legislation to these 
varying situations is not too clear for the reason that the bill applies only to 
an “adjudication,” as defined in the Administrative Procedure Act, and there 
is doubt which of our procedures fall within that general category, as distin- 
guished from “rulemaking” as defined in that act.® 

After institution of any proceeding of an adjudicatory nature it is the prac- 
tice of this Commission, as distinguished from its staff, not to discuss matters 
in such cases with any participant without all others being present, except that 
the staff is permitted to present offers of settlement ex parte. 

Our primary difficulty with the bill in its present form stems from the fact 
that it would prohibit conferences, except upon notice to all parties, between 
persons seeking to confer on problems relating to an adjudicatory proceeding 
and the members of our staff who might be charged with a prosecutory duty or a 
duty to make a full record upon which the Commission can act. The bill might 
also discourage persons from bringing to the attention of the Commission’s staff 
pertinent information which might otherwise be unknown. For example, an 
employee of an applicant might be aware of misstatements in the application and 
desire to advise the Commission in the interests of justice. Under the bill, after 
the proceeding had begun, he would not be able to inform the Commission or its 
staff without first giving notice to all parties to the proceeding and thus jeopard- 
izing his employment. 

In the situation where compliance with the provisions of the Holding Com- 
pany Act, Investment Company Act, or Trust Indenture Act is involved, we have 
generally found that full and frank conferences between representatives of the 


1 Vol. 103, Congressional Record, p. 9770, daily edition, July 2, 1957. 

2 There is some pertinent legislation in existence. See sec. 206 which provides in part 
that whoever, directly or indirectly, gives or offers any money or anything of value, or 
any promise or agreement therefor, to any person authorized by any law of the United 
States to hear and determine any matter, cause, proceeding, or controversy with intent to 
influence his action, vote, opinion, or decision thereof shall be guilty of a felony. 

3 See vol. 103, Congressional Record, pp. 9769-9770, daily edition, July 2, 1957. 

Perhaps the nearest thing to this situation under the acts we administer is contained 
in sec. 35 (d) of the Investment Company Act where one investment company argues that 
use of a particular name by another company is deceptive or misleading because it is too 
similar to name of the first company. 

5 We have attempted to the extent feasible to give all parties whatever procedures they 
deem proper without regard to whether the particular proceeding might ultimately be 
determined to be rulemaking or adjudicatory and we have thus been able to avoid unneces- 
sary appeals on procedural matters. 
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company and our staff, sometimes held after the institution of the formal 
proceeding, are helpful in insuring compliance with the statutory standards. 
Other parties to the proceeding or persons having limited rights of participation 
have generally not been permitted to attend all such conferences, although our 
staff has always been agreeable to consulting separately with them, if desired. 
In this manner our staff sometimes acts as an intermediary to achieve settle- 
ments of complex financial issues. Another reason for this approach is that 
companies hesitate to discuss problems frankly when the discussion might 
involve divulgence of inside information in the presence of participants who 
might be tempted to make speculative use of this information. Our staff, of 
course, is prohibited from trading in securities of the companies over which we 
have jurisdiction. 

Situations might also arise where the interested division of the Commission 
and certain securityholders would be opposed to an application while the appli- 
cant and possibly other securityholders would support it. We feel that persons 
so allied should be able to consult privately as to their strategy in the presenta- 
tion. Although we believe that most of our proceedings under the Holding 
Company Act would fall within the definition of rulemaking (and this may also 
be true of certain procedures under the Investment Company Act and the Trust 
Indenture Act), since it is not clear to just which proceedings or participants 
the bill would apply, a change in our present practice as to these proceedings 
could result because of a hesitancy to hold conferences in the absence of all 
participants where there may be doubt whether a particular proceeding is in 
fact rulemaking or adjudication under the Administrative Procedure Act. 

We believe that the foregoing difficulties could be corrected by inserting the 
words “or to any” after the word “member,” on line 1 of page 2, and the phrase 
“other than those having responsibility for the conduct of the agency’s case” 
after the word “agency” on line 2, page 2 of the bill (as introduced July 2, 1957). 
Subsection (a) of proposed new section 1916 of chapter 93 of title 18 of the 
United States Code would thus read: 

“Whoever, with intent to influence any adjudication by any agency upon the 
merits of any matter which has been designated for hearing before such agency, 
makes any oral or written presentation concerning any question of law or fact 
involved in such matter to any member, or to any officer or employee of such 
agency, other than those having responsibility for the conduct of the agency’s 
case, without first giving notice of such proposed presentation to all parties to 
such proceeding and according to each such party an opportunity to participate 
in such presentation, shall be fined not more than $500 or imprisoned not more 
than 1 year, or both.” 

If this revision should be made, our primary objection to the bill would be 
removed. 

We do point out, however, that the same lack of certainty as to which of our 
proceedings are contemplated by the bill (i. e., which are adjudication under the 
Administrative Procedure Act) would also have the result of making it difficult 
to obtain a conviction thereunder. We suggest that the bill might be made 
more effective in this regard were it revised to set forth the proceedings to which 
it is applicable by specifically setting forth the sections of the statutes we 
administer under which they are held. Our staff will, of course, be available to 
assist the staff of the committee should it contemplate such a revision. 

We note that the word “and” was inadvertently omitted in the name of this 
Commission in line 22 on page 2 of the bill. 

As an alternative to the above suggestions, we are attaching suggested draft 
legislation, with minor modifications, which on June 25, 1957, the Commission’s 
General Counsel submitted to the Permanent Investigations Subcommittee of 
the Senate Committee on Government Operations in connection with the drafting 
of legislation in the area covered by 8S. 2462. We believe that this draft alse 
would achieve the objectives sought and yet eliminate the substantial practical 
difficulties and problems to which we have referred above. 

“Whoever, directly or indirectly, endeavors to communicate or communicates, 
in the absence of the parties or without notice to them, with any member of any 
agency of the United States, a hearing officer or examiner of such agency, or 
member of its staff on the merits of any matter in which such persons are exer- 
cising quasi-judicial functions ; or 

“Whoever corruptly, or by threats or force, endeavors to influence or bring 
pressure upon such persons in the exercise of their functions in any matter— 

“Shall be fined not more than $ , or imprisoned not more than - 
years, or both.” 
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Senator Ervin. Is there any representative from the Federal Power 
Commission who wishes to speak ¢ 


Senator Jackson. Do you have the Federal Power Commission 
statement ? 

Senator Ervin. Yes. 

(The statement from the Federal Power Commission is as follows :) 


FEDERAL POWER COMMISSION REporT ON §S. 2462, 85rH CoNGRESS 


This bill proposes, by the addition of a new section 1916 to title 18 of the 
United States Code, to impose a criminal penalty upon anyone who, with 
intent to influence any adjudication by certain named regulatory agencies upon 
the merits of any matter which has been designated for hearing, makes any 
oral or written presentation to any member, officer, or employee without giving 
notice to all interested parties. 

The Federal Power Commission, one of the agencies specifically included 
in the coverage of the bill, is in full agreement with the apparent intent of 
the bill to prevent improper influence being exerted upon the Commissioners 
or upon the staff. However, even to the limited extent that the bill would 
seek to impose a canon of ethics, there are many difficulties which can be fore- 
seen if a statute of this nature should be enacted. 

The bill applies to adjudicatory matters which have been set for hearing, 
the definition of “adjudication” coming from the Administrative Procedure Act 
(5 U. 8. C. 1001). As has been pointed out on many occasions in the past, the 
definitions of rulemaking and adjudication in the Administrative Procedure Act 
are, to say the least, inexact. Even informed judgments might differ under 
the language used in the bill as applied to specific cases. This causes no serious 
difficulty in civil cases, but crimes must be clearly defined, and the bill seeks 
to impose criminal penalties. It would-be difficult, if not practically impossible, 
for persons, including Members of Congress, having business with regulatory 
agencies to know whether, in a particular case, they might be coming within 
the provisions of this bill. 

Moreover, many of the Commission’s adjudicatory proceedings are com- 
pleted without a hearing being held, for hearings are not required or sought 
in the vast majority of cases. The bill, however, would apparently permit 
attempts to influence adjudicatory matters up to the designation for hearing 
or in the event no hearing was required. Also the bill (p. 1, line 9) restricts 
the prohibited influence to adjudication on the merits. Does this mean that 
attempts to influence an agency on procedural steps after a hearing has been 
designated in an adjudicatory matter are not to be prohibited? Procedural 
steps are often of grave importance, as for example, the postponement of a 
hearing already scheduled, the discontinuance of a hearing actually commenced. 
or the transfer of a hearing from one place to another, or the granting of 
permission to intervene out of time. 

FEDERAL POWER COMMISSION, 
By ——————_,, Chairman. 

Senator Ervrn. I have just one other observation. I am somewhat 
concerned about the folks who just sit down and write letters, whether 
there cannot be some kind of proviso here to eliminate some of them 
that might be technically guilty ! 

Senator Hruska. In this section 1505 to which I made reference a 
little while ago of title 18 of the United States Code, he said, whoever 
corruptly endeavors to influence, and so on. 

Now, that is not in this bill, nor anything equivalent to it, but I 
wonder perhaps if in considering the final language of this bill, Mr. 
Chairman, we could use some language which would either get into 
that concept or something else which would exempt these people, who 
in good faith and without intending any harm would send resolutions 


or petitions or things of that type because all of us understand their 


nature and their purpose. ; 
I do not think there is anything nefarious or wicked. 
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Senator Jackson. Mr. Chairman, might I suggest that in the light 
of testimony that we have heard today, and comments by members of 
the committee, and some of us who have appeared as witnesses, that 
counsel—I a referring to Don O’Donnell and Mr. Gordon Culp, at- 
torney, Mr. Rosenberger, and any of the counsel from the regulatory 
agencies, get together and particularly try to deal with this ‘problem 
that occurs with specific reference to such agencies as CAB and maybe 
the Federal Power Commission, public service problems of letters that 
may come from municipalities, from chambers of commerce, labor 
groups, a whole multitude of associated organizations, and see if that 
area cannot be covered in light of past experience where there is no 
intent to corrupt anyone, or to improperly influence anyone, and at the 

same time achieve the objective of this legislation which is the im- 
proper pressure on agencies. 

I would be very happy to pursue that further, with the chairman’s 
permission, and work it out with counsel and see if we could have a 
subsequent 

Senator Ervin. I think it needs to be sort of tightened up some- 
what. I do not know exactly how to do it but I recall an incident— 
[ am reminded by Senator Hruska’s reference to newspaper adver- 
tisements. We had a project down there in what we call the Tucker- 
town project on the Yadkin River where all the land and water was 
owned, their river is owned by a manufacturing company. And 
they had been denied the right to develop it. It was rather essential 
to that industry which was one of the biggest industries in this entire 

area to get the right to develop it. They put an advertisement in 
the paper for everybody to write to their Senators and Congressmen 
and ask them to intervene with the Federal Power Commission. I 
had forgotten about that thing a while ago. 

Suppose they had addressed that petition to the Federal Power 
Commission instead of asking to write to Senator Scott and myself 
and Congressman Alexander. Some fellow mailed a copy of that 
advertisement to the Federal Power Commission, his job would be 
at stake and everything under this bill, I am afraid. 

Senator Jackson. I think you have given a very good example, 
Mr. Chairman. I think there can be a valid distinction between a 
representation made by a civic association that is requesting addi- 
tional public service in behalf of a community as a whole without 
any private motive of profit or gain and the representation made by 
an individual for the obvious purpose of trying to help someone 
obtain a new property right that they do not now “have or to prevent 
it from being interfered with, 

Senator Ervin. I am strongly in favor of the objectives of the bill. 
I think with the revelations we have brought out before the House 
committee, has a tendency to cause people to entertain false notions 
about the integrity of a lot of very fine members of these regulatory 
agencies and it is essential, I think, to have some kind of legislation 
to put a stop to people who will not, to say the least, exercise any 
intelligence. 

Senator Jackson. I think there is a basis of distinction here along 
those lines suggested that we can explore and with your permission 
I would like to do that. 


Senator Hruska. I should like to associate myself with the remarks 
you made in conclusion. 
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I think this hearing has been very helpful, certainly to my under- 
standing of how we can go about getting the job done. 


I want to reiterate my sympathy for the goals and for the declared 
objectives. 


nator Ervin. Is there anything further? 
If not, the committee will stand adjourned until the call of the 
Chair. 


(Whereupon, at 12:30 p. m., the hearing was adjourned until call 
of the Chair.) 


x 








